Guidance on Completing the CDBG Environmental Review Requirements

This is a reprint of Chapter 2, Section 2, of the CDBG Recipient Manual which explains in detail how to complete the required environmental review.

All forms are on the DCA web site at this address:.

http://www.dca.ga.gov/communities/CDBG/programs/CDBGforms.asp 

General Environmental Condition:  Environmental review responsibilities as outlined in this section are a general condition of all CDBG grants and must be completed prior to implementation and committal (obligation) of any funds for the approved project. Generally this is accomplished through submittal of the proper documentation as outlined below.

The federal regulation governing the environmental review process is 24 CFR Part 58 and can be found in the Appendix II of this Manual or on the Web at http://www.hud.gov/cpd/envirtoc.html.

A recipient may not drawdown, obligate or expend funds for a covered activity until DCA has approved the Request For Release of Funds and Certifications, unless the recipient has completed and/or submitted a Finding of Exemption and a Statutory Checklist (if applicable) as specified in this section.

The recipient's certifying official is responsible for ensuring that all environmental requirements are met and must sign any official environmental documents.

The certifying official must be the chief elected officer or a person designated as the certifying official by resolution of the governing body.

The Environmental Review Record (ERR):  Each CDBG program must have a written record of the environmental review undertaken.  The purpose of this file is to document that the grantee has complied with all environmental laws and regulations and considered the environmental effects of the project prior to committing funds for construction. 

This written record or file is called the "Environ​mental Review Record" (ERR) and must be available for public review.  It must contain a description of the program and of each of its activities, as well as any other document, notice or information, and public comments received pertinent to the environmental review carried out by the Recipient.  The ERR will vary in length and content depending upon whether the activities are exempt from all environ​mental reviews, categorically excluded from NEPA requirements, are found to have no significant impact on the environment, or require preparation of a full environmental impact statement.

The Environmental Review Record generally will contain the following documents:

· Environmental Assessment Format II and attachments (maps, plans, etc).

· Finding of Exemption for grant administration and design costs.

· Copies of Environmental Public Notices (including proof of publication), including:

· Concurrent Notice of the Finding of No Significant Effect and Notice of Intent to Request Release of Funds,

· Notice of Early Public Review (Floodplains and wetlands),

· Notice of Explanation (Floodplains and wetlands).

· Correspondence with environmental regulatory agencies (including documentation that the Concurrent Notice was submitted).

· Comments received pursuant to the Public Notices and the response from the local government.

· Evidence the Request for Release of Funds was submitted to DCA, and

· Release of Funds letter from DCA.

The basic steps in the environmental review process in compliance with the National Environmental Policy Act (NEPA) and other applicable environmental laws and regulations are as follows:

Step 1: Exempt Projects/Activities:

Determine if any activity is exempt from NEPA requirements and other environmental reviews.  If it is exempt, the Recipient is only required to document in writing that the activity is exempt and meets the conditions for exemptions.  This documentation must be maintained in the Recipient's ERR file.  A sample Finding of Exemption is included in the Appendix.  Use of this format is required as a means of establishing documentation and compliance.

A copy of the Finding of Exemption for grant administration and design costs does not have to be mailed to DCA.  The Recipient shall maintain the Finding of Exemption for these activities in the program files.

All other activities found to be exempt must be included on a FOE mailed to DCA.  Once DCA has cleared the general conditions, funds may be drawn down using standard procedures for the activity exempted.


Exempt Activities Include:

· Environmental studies, including historic preservation clearances necessary to comply with applicable laws.

· Design and engineering costs associated with carrying out an approved eligible CDBG activity.

· Eligible administrative costs.

· Activities funded because of imminent threats to health and safety, if they do not alter environmental conditions and are for improvements limited to actions necessary only to stop or control the effects of imminent threats or physical deterioration.  (This includes most Immediate Threat and Danger Grants.)

· Public services that will not have a physical impact or result in any physical changes, including but not limited to services concerned with employment, crime prevention, child care, health, drug abuse, education, counseling, energy conservation and welfare or recreational needs; 

· Inspections and testing of properties for hazards or defects; 

· Purchase of insurance; 

· Purchase of tools; 

· Technical assistance and training; 

· Any of the categorical exclusions listed in Step 2 below can also become exempt provided that there are no circumstances which require compliance with any other environmentally related federal laws (such as floodplains, wetlands or historic preservation) listed at 24 CFR Part 58.5.  The Statutory Checklist must be submitted with a FOE to DCA to document that no compliance actions are needed.

Step 2: Categorically Excluded Projects/Activities:
If the activity or project is not exempt from NEPA assessment requirements, the Recipient should next determine if it is categorically excluded from NEPA.

Categorical exclusion refers to a category of activities for which no environmental assessment and finding of no significant impact under NEPA is required, except in extraordinary circumstances (see 58.2(a) (3)) in which a normally excluded activity may have a significant impact.)

The following activities are excluded from NEPA requirements but not from the requirements of the “other environmental laws or regulations” which are listed at 24 CFR Part 58.5 (See appendix) Part 58.5 includes flood plain, wetland and historic preservation compliance requirements.
· Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other than buildings) when the facilities and improvements are in place and will be retained in the same use without change in size or capacity of more than 20 percent (e.g., replacement of water or sewer lines, reconstruction of curbs and sidewalks, repaving of streets). 

· Special projects directed to the removal of material and architectural barriers that restrict the mobility of and accessibility to elderly and handicapped persons. 

· Rehabilitation of buildings and improvements when the following conditions are met: 

i. In the case of multifamily residential buildings: 

Unit density is not changed more than 20 percent; 

The project does not involve changes in land use from residential to non-residential; and 

The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement after rehabilitation. 

ii. In the case of non-residential structures, including commercial, industrial, and public buildings: 

The facilities and improvements are in place and will not be changed in size or capacity by more than 20 percent; and 

The activity does not involve a change in land use, such as from non-residential to residential, commercial to industrial, or from one industrial use to another. 

· An individual action on a one- to four-family dwelling or an individual action on a project of five or more units developed on scattered sites when the sites are more than 2,000 feet apart and there are not more than four units on any one site. 

· Acquisition or disposition of an existing structure or acquisition of vacant land provided that the structure or land acquired or disposed of will be retained for the same use. 

· Combinations of the above activities. 

Categorical exclusions not subject to 58.5.  When the following kinds of activities are undertaken, the responsible entity does not have to publish a NOI/RROF or execute a certification and the recipient does not have to submit a RROF to DCA. 

· Tenant-based rental assistance; 

· Supportive services including, but not limited to, health care, housing services, permanent housing placement, day care, nutritional services, short-term payments for rent/mortgage/utility costs, and assistance in gaining access to local, State, and Federal government benefits and services; 

· Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and recruitment and other incidental costs; 

· Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy, operating expenses and similar costs not associated with construction or expansion of existing operations; 

· Activities to assist homeownership of existing "or new dwelling units not assisted with Federal funds" including closing costs and down payment assistance to home buyers, interest buy downs and similar activities that result in the transfer of title to a property; 

· Affordable housing pre-development costs including legal, consulting, developer and other costs related to obtaining site options, project financing, administrative costs and fees for loan commitments, zoning approvals, and other related activities which do not have a physical impact. 

The Environmental Review Record (ERR) must contain a well organized written record of the process and determinations made under this section. 

If there are no circumstances which require compliance with any of the laws listed at 24 CFR Part 58.5, the Recipient, upon documentation of this fact, may reclassify a categorically excluded project as exempt from review and submit a Finding of Exemption accompanied by the Statutory Checklist (see Step 1 above).


Important Note: If a Project consists of several activities, some of which are categorically excluded from review and some which are not excluded from review, the Recipient must conduct an environmental assessment on the entire project, (STEP 3).

Step 3: Complete the Environmental Assessment:
If a project is neither exempt nor categorically excluded from review, the Recipient must prepare an Environmental Assessment using the Environmental Checklist, Format II and a Statutory Checklist for the entire project.  Note that the project includes all activities, no matter what the funding source.

The Environmental Checklist, Format II, is found in the Appendix.  For assistance, the Recipient should contact its CDBG Program Representative or CDBG Compliance Manager at (404) 679-3174.

When completing the environmental assessment, the Recipient should review the following essential points:

1.
Complete one assessment for the entire project, including all component activities no matter what the source of funds.

2.
Document how each item on the checklist was considered, including how determinations of "not applicable" were made.  Documentation should include the person(s) contacted, the date of contact, and/or the authority/report being used as documentation. DCA has a technical assistance guide for documentation sources.

3. Consider and discuss all alternatives to the project, including different locations, and the "no build alternative".

4. Consider and discuss any possible mitigation measures to minimize or alleviate any possible negative effects.

5. Anticipate any possible citizen or public interest group objections and include an assessment of their concerns.

6. Coordinate the assessment with all agencies responsible for environmental compliance, such as Georgia Department of Natural Resources, U.S. Fish and Wildlife Service, etc.

Step 4:
Public Notice: Finding of No Significant Effect and Intent to Request Release of Funds (Concurrent Notice)

If the assessment indicates that the project will have no significant effect on the quality of the human environment, the Recipient should:

1. Have the Certifying Officer sign the “Finding of No Significant Impact”,

2.
Publish a "Concurrent Notice" in a local newspaper of general circulation.  All environmental notices may be published either in the legal or non-legal section of the paper.



The Concurrent Notice is a notice to the public that the Recipient has conducted an environmental review and found that the project will have no significant environmental effects and intends to request from DCA release of funds.  The public is given at least 15 days to comment before the Recipient requests release of funds.  There is a provision for 30 days public comment and/or a Public Hearing for projects that are expected to generate local controversy.



A sample "Concurrent Notice" is found in the Appendix.  Pay special attention to including the proper dates (comment periods) and the other required information that must be added to the Notice by the Recipient prior to publication.

3. Send copies of the "Concurrent Notice" to the following:

Georgia Department of Community Affairs

Attention: Rick Huber

60 Executive Park South





Atlanta, Georgia  30329-2231

The Recipient should document its ERR that the Notice has been sent to the above.


4.
No sooner then 16 days after publication, upon expiration of the 15 day local comment period, and after acting on any local comments received, the Recipient should submit to DCA a signed Request for Release of Funds and Certifications (RROF/Certifications) form with a copy of the published Notice.  The RROF must be properly completed and signed by the Certifying Officer of the Recipient.  DCA cannot approve the RROF/Certifications before 15 calendar days have elapsed from the time of its receipt or from the time specified in the Notice, whichever is later.  This time period is to allow DCA to consider any public objections.  (See 24 CFR 58.75 in the Appendix for permissible bases for objections.)

If no public objections are received, and upon expiration of the period for objections to the Release of Funds, DCA will issue a letter releasing the funds for the activity and clearing the environmental general condition.

Re-evaluation of Assessment Findings (Amendments, Revisions, etc)

A Recipient must re-evaluate its environmental assessment when:


1.
an amendment to the activity or program is proposed,


2.
new circumstances and environmental conditions are discovered during implementation which may affect the project or have a bearing on its impact, or


3.
an alternative not considered in the original environmental assessment is selected for implementation.

The purpose of the re-evaluation is to determine if the original Finding of No Significant Effect is still valid.  If it is, but data or conditions upon which it was based are changed, the Recipient must amend its original assessment and update its ERR by including the re-evaluation and its determination based on its findings. This update should be sent to DCA.

If the Recipient determines that the original finding of no significant effect is no longer valid, the Recipient must notify DCA and prepare a new Environmental Assessment according to the procedures specified in Step 3 above.

Environmental Impact Statement

If the Environmental Assessment indicates that the activity may significantly affect the quality of the human environment, and that an Environmental Impact Statement will be required, the Recipient should immediately contact DCA for assistance.

Floodplain and Wetland Compliance Requirements

If any activity is proposed to take place in a designated 100-year floodplain or a wetland area, the Recipient must do the following prior to completing the environmental review:


1.
Provide early notice and information to the public and interested parties so they can comment.  Publish "Notice of Early Public Review".  It must be published at least 15 days prior to the "Concurrent Notice", in the same manner as the "Concurrent Notice", and sent to the same agencies and groups, as well as the Federal Emergency Management Agency (FEMA).  (3003 Chamblee-Tucker Rd, Atlanta, Ga. 30341 Telephone: (770) 220-5224)


2.
Identify and evaluate practical alternatives, and possible adverse impacts.  Use the Environmental Assessment Checklist to document this step.


3.
Where avoidance of floodplains or wetlands cannot be achieved, design the project so as to minimize effect to or from floodplain or wetlands.


4.
Prepare and circulate a "Notice of Explanation" that there is no practicable alternative to locating an action in or affecting a floodplain or wetland.  The same audience and means of distribution used in #1 above should be used for this finding. This second notice can be published at the same time as the "Concurrent Notice" concerning environmental review.

Copies of the two required notices are found in the Appendix.

Additional Wetland Compliance Requirements

All Recipients must also comply with Executive Order 11990 and Section 404 of the Clean Water Act which pertain to protection of wetland areas.

Executive Order 11990 is a public notification, planning, and review process similar to the process described for floodplain compliance.  (Notice of Early Public Review and Notice of Explanation.) As part of that process, if a wetland must be affected, a Section 404 Permit from the Army Corps of Engineers may be required.

If required, the Section 404 Permit must be obtained prior to publication to the Notice of Explanation.

Each step must be documented in your ERR and completed prior to publication of the Concurrent Notice or FONSI. 

The initial step is to determine if your project is located in a wetland area.  This is best done by consulting wetland maps that are available through the U.S. Fish and Wildlife Service for most of Georgia.  Contact the Georgia Geologic Survey, Room 400, 19 Martin Luther King, Jr. Drive, Atlanta, Georgia  30334.  Telephone:  (404) 656-3214.  If a map is not available, contact the Federal Fish and Wildlife Service, (404) 331-3580.

If the activity is located in a wetland area, a mitigation plan to deal with possible adverse effects may be required by the Corps of Engineers as part of the Section 404 permit.

Historic Preservation (Section 106) Compliance

All CDBG grants no matter what the project are subject to compliance with Section 106 of the National Historic Preservation Act and the Regulations of the Advisory Council on Historic Preservation (36 CFR Part 800).

The Advisory Council web site has additional information about the regulation at http://www.achp.gov/work106.html.

Housing Activities Compliance with Section 106

During 1997, DCA entered into a Programmatic Agreement with the State Historic Preservation Division and the Advisory Council on Historic Preservation. This Agreement changes the way historic preservation compliance works for housing related projects and is applicable to all housing activities. Contact DCA’s Environmental Compliance Officer for a copy of the Programmatic Agreement.

Public Facility Compliance with Section 106 

Prior to funding, each public facility application was reviewed by the Historic Preservation Division (HPD) at the Georgia Department of National Resources (DNR).  The purpose of the review is to identify properties which might be eligible for the National Register of Historic Places and which might be affected by the project.

If eligible properties are affected, the Historic Preservation regulations must be followed as part of the environmental review process

Compliance with Section 106 regulations must be completed prior to publication of the environmental public notice(s).

Special Conditions related to historic preservation concerns and compliance may be placed on grants identified by the HPD. These conditions must be cleared before funds are obligated for construction.

OUTLINE OF HISTORIC PRESERVATION COMPLIANCE
(Note this process has been modified by the Programmatic Agreement between the State and the Advisory Council for housing activities.)
1.
Determine if National Register eligible properties are in project impact area (Recipient and HPD).


2.
Determine effect of project on eligible properties:  (Recipient and HPD.)




a.
If no effect, document file and complete environmental review.




b.
If effect is not adverse, report to Historic Preservation Division for concurrence.  Document file and complete environmental review once concurrence is received.




c.
If effect is adverse:





i.
Examine alternatives and mitigation possibilities.

ii. Develop a Memorandum of Agreement (MOA) between Recipient, HPD and possibly Advisory Council to specify what steps will be taken to minimize or mitigate adverse effect.

iii. Complete environmental review once MOA is signed.

iv. Implement the MOA, including mitigation.

ENVIRONMENTAL REVIEW FORMS

Located in Appendix I

· Finding of Exemption (FOE)

· Statutory Checklist

· Environmental Assessment Checklist, Format II

· Concurrent Notice (FONSI and NOI/RROF)

· Notice of Intent to Request Release of Funds (NOI/RROF)

· Request for Release of Funds and Certifications Form (RROF)

· Notice of Early Public Review (for floodplain and/or wetland compliance)

· Notice of Explanation (for floodplain and/or wetland compliance)
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