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§58.1 Purpose and applicability.

(a) Purpose. This part provides instructions and guidance to recipients of HUD assistance and
other responsible entities for conducting an environmental review for a particular project or activity and
for obtaining approval of a Request for Release of Funds.

(b) Applicability. This part applies to activities and projects where specific statutory authority exists
for recipients or other responsible entities to assume environmental responsibilities. Programs and
activities subject to this part include:

(1) Community Development Block Grant programs authorized by Title | of the Housing and
Community Development Act of 1974, in accordance with section 104(g) (42 U.S.C. 5304(g));

(2) [Reserved]

(3)(i) Grants to states and units of general local government under the Emergency Shelter Grant
Program, Supportive Housing Program (and its predecessors, the Supportive Housing Demonstration
Program (both Transitional Housing and Permanent Housing for Homeless Persons with Disabilities)
and Supplemental Assistance for Facilities to Assist the Homeless), Shelter Plus Care Program, Safe
Havens for Homeless Individuals Demonstration Program, and Rural Homeless Housing Assistance,
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authorized by Title IV of the McKinney-Vento Homeless Assistance Act, in accordance with section
443 (42 U.S.C. 11402);

(i) Grants beginning with Fiscal Year 2001 to private non-profit organizations and housing
agencies under the Supportive Housing Program and Shelter Plus Care Program authorized by Title
IV of the McKinney-Vento Homeless Assistance Act, in accordance with section 443 (42 U.S.C.
11402);

(4) The HOME Investment Partnerships Program authorized by Title Il of the Cranston-Gonzalez
National Affordable Housing Act (NAHA), in accordance with section 288 (42 U.S.C. 12838);

(5) Grants to States and units of general local government for abatement of lead-based paint and
lead dust hazards pursuant to Title Il of the Departments of Veterans Affairs and Housing and Urban
Development and Independent Agencies Appropriations Act, 1992, and grants for lead-based paint
hazard reduction under section 1011 of the Housing and Community Development Act of 1992, in
accordance with section 1011(0) (42 U.S.C. 4852(0));

(6)(i) Public Housing Programs under Title | of the United States Housing Act of 1937, including
HOPE VI grants authorized under section 24 of the Act for Fiscal Year 2000 and later, in accordance
with section 26 (42 U.S.C. 1437x);

(ii) Grants for the revitalization of severely distressed public housing (HOPE Vi) for Fiscal Year
1999 and prior years, in accordance with Title || of the Departments of Veterans Affairs and Housing
and Urban Development, and Independent Agencies Appropriations Act, 1999 (Pub. L. 105-276,
approved October 21, 1998); and

(i) Assistance administered by a public housing agency under section 8 of the United States
Housing Act of 1937, except for assistance provided under part 886 of this title, in accordance with
section 26 (42 U.S.C. 1437x);

(7) Special Projects appropriated under an appropriation act for HUD, such as special projects
under the heading “Annual Contributions for Assisted Housing” in Title 1l of various Departments of
Veterans Affairs and Housing and Urban Development, and Independent Agencies Appropriations
Acts, in accordance with section 305(c) of the Multtfamlly Housing Property Disposition Reform Act of
1994 (42 U.S.C. 3547);

(8) The FHA Multifamily Housing Finance Agency Pilot Program under section 542(c) of the
Housing and Community Development Act of 1992, in accordance with section 542(c)(9)(12 U.S.C.
1707 note);

(9) The Self-Help Homeownership Opportunity Program under section 11 of the Housing
Opportunity Program Extension Act of 1996 (Pub. L. 104-120, 110 Stat. 834), in accordance with

section 11(m));

(10) Assistance provided under the Native American Housing Assistance and Self-Determination
Act of 1996 (NAHASDA), in accordance with:

(i) Section 105 for Indian Housing Block Grants and Federal Guarantees or Financing for Tribal
Housing Authorities (25 U.S.C. 4115 and 4226); and

(i) Section 806 for Native Hawaiian Housing Block Grants (25 U.S.C. 4226);

(11) Indian Housing Loan Guarantees authorized by section 184 of the Housing and Community
Development Act of 1992, in accordance with section 184(k) (12 U.S.C. 1715z-13a(k)); and

(12) Grants for Housing Opportunities for Persons with AIDS (HOPWA) under the AIDS Housing
Opportunity Act, as follows: competitive grants beginning with Fiscal Year 2001 and all formula grants,
in accordance with section 856(h) (42 U.S.C. 12905(h)); all grants for Fiscal Year 1999 and prior
years, in accordance with section 207(c) of the Departments of Veterans Affairs and Housing and
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Urban Development, and Independent Agencies Appropriations Act, 1999 (Pub. L. 105-276, approved
October 21, 1998).

(c) When HUD assistance is used to help fund a revolving loan fund that is administered by a
recipient or another party, the activities initially receiving assistance from the fund are subject to the
requirements in this part. Future activities receiving assistance from the revolving loan fund, after the
fund has received loan repayments, are subject to the environmental review requirements if the rules
of the HUD program that initially provided assistance to the fund continue to treat the activities as
subject to the Federal requirements. If the HUD program treats the activities as not being subject to
any Federal requirements, then the activities cease to become Federally-funded activities and the
provisions of this part do not apply.

(d) To the extent permitted by applicable laws and the applicable regulations of the Council on
Environmental Quality, the Assistant Secretary for Community Planning and Development may, for
good cause and with appropriate conditions, approve waivers and exceptions or establish criteria for
exceptions from the requirements of this part.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56127, Sept. 29, 2003]

L Backto Top
§58.2 Terms, abbreviations and definitions.

(a) For the purposes of this part, the following definitions supplement the uniform terminology
provided in 40 CFR part 1508:

(1) Activity means an action that a grantee or recipient puts forth as part of an assisted project,
regardless of whether its cost is to be borne by the HUD assistance or is an eligible expense under the

HUD assistance program.

(2) Certifying Officer means the official who is authorized to execute the Request for Release of
Funds and Certification and has the legal capacity to carry out the responsibilities of §58.13.

(3) Extraordinary Circumstances means a situation in which an environmental assessment (EA) or
environmental impact statement (EIS) is not normally required, but due to unusual conditions, an EA
or EIS is appropriate. Indicators of unusual conditions are:

(i) Actions that are unique or without precedent;
(i) Actions that are substantially similar to those that normally require an EIS;
(iii) Actions that are likely to alter existing HUD policy or HUD mandates; or

(iv) Actions that, due to unusual physical conditions on the site or in the vicinity, have the potential
for a significant impact on the environment or in which the environment could have a significant impact
on users of the facility.

(4) Project means an activity, or a group of integrally related activities, designed by the recipient to
accomplish, in whole or in part, a specific objective.

(5) Recipient means any of the following entities, when they are eligible recipients or grantees
under a program listed in §58.1(b):

(i) A State that does not distribute HUD assistance under the program to a unit of general local
government;

(i) Guam, the Northern Mariana Islands, the Virgin Islands, American Samoa, and Palau;

(iii) A unit of general local government;
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(iv) An Indian tribe;

(v) With respect to Public Housing Programs under §58.1(b)(6)(i), fiscal year 1999 and prior
HOPE VI grants under §58.1(b){6)(ii) or Section 8 assistance under §58.1(b)(6)(iii), a public housing
agency;

(vi) Any direct grantee of HUD for a special project under §58.1(b)(7);

(vii) With respect to the FHA Multifamily Housing Finance Agency Program under 58.1(b)(8), a
gualified housing finance agency;

(viii) With respect to the Self-Help Homeownership Opportunity Program under §58.1(b)(9), any
direct grantee of HUD.

- (ix)(A) With respect to NAHASDA assistance under §58.1(b)(10), the Indian tribe or the
Department of Hawaiian Home Lands; and

(B) With respect to the Section 184 Indian Housing Loan Guarantee program under §58.1(b)(11),
the Indian tribe.

(x) With respect to the Shelter Plus Care and Supportive Housing Programs under §58.1(b)(3)(ii),
nonprofit organizations and other entities.

(6) Release of funds. In the case of the FHA Multifamily Housing Finance Agency Program under
§58.1(b)(8), Release of Funds, as used in this part, refers to HUD issuance of a firm approval letter,
and Request for Release of Funds refers to a recipient's request for a firm approval letter. In the case
of the Section 184 Indian Housing Loan Guarantee program under §58.1(b)(11), Release of Funds
refers to HUD's issuance of a commitment to guarantee a loan, or if there is no commitment, HUD's
issuance of a certificate of guarantee.

(7) Responsible Entity. Responsible Entity means:

(i) With respect to environmental responsibilities under programs listed in §58.1(b)(1), (2), (3)(i).
(4), and (5), a recipient under the program.

(ii) With respect to environmental responsibilities under the programs listed in §58.1(b)(3)(ii) and
(6) through (12), a state, unit of general local government, Indian tribe or Alaska Native Village, or the
Department of Hawaiian Home Lands, when it is the recipient under the program. Under the Native
American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) listed in
§58.1(b)(10)(i), the Indian tribe is the responsible entity whether or not a Tribally Designated Housing
Entity is authorized to receive grant amounts on behalf of the tribe. The Indian tribe is also the
responsible entity under the Section 184 Indian Housing Loan Guarantee program listed in §58.1(b)
(11). Regional Corporations in Alaska are considered Indian tribes in this part. Non-recipient
responsible entities are designated as follows:

(A) For qualified housing finance agencies, the State or a unit of general local government, Indian
tribe or Alaska native village whose jurisdiction contains the project site;

(B) For public housing agencies, the unit of general local government within which the project is
located that exercises land use responsibility, or if HUD determines this infeasible, the county, or if
HUD determines this infeasible, the State;

(C) For non-profit organizations and other entities, the unit of general local government, Indian
tribe or Alaska native village within which the project is located that exercises land use responsibility,
or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the State;

(8) Unit Density refers to a change in the number of dwelling units. Where a threshold is identified
as a percentage change in density that triggers review requirements, no distinction is made between
an increase or a decrease in density.

/1NN A



eCFR — Code of Federal Regulations Page 6 of 26

(9) Tiering means the evaluation of an action or an activity at various points in the development
process as a proposal or event becomes ripe for an Environment Assessment or Review.

(10) Vacant Building means a habitable structure that has been vacant for more than one year.
(b) The following abbreviations are used throughout this part:
(1) CDBG—Community Development Block Grant;
(2) CEQ—Council on Environmental Quality;
(3) EA—Environmental Assessment;
(4) EIS—Environmental Impact Statement;
(5) EPA—Environmental Protection Agency;
(6) ERR—Environmental Review Record;
(7) FONSI—Finding of No Significant Impact;
(8) HUD—Department of Housing and Urban Development;
(9) NAHA—Cranston-Gonzalez National Affordable Housing Act of 1990;
(10) NEPA—National Environmental Policy Act of 1969, as amended,;
(11) NOI/EIS—Notice of Intent to Prepare an EIS;
(12) NOI/RROF—Notice of Intent to Request Release of Funds;
(13) ROD—Record of Decision;
(14) ROF—Release of Funds; and
(15) RROF—Request for Release of Funds.
[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003]
% Backto Top
§58.4 Assumption authority.

(a) Assumption authority for responsible entities: General. Responsible entities shall assume the
responsibility for environmental review, decision-making, and action that would otherwise apply to
HUD under NEPA and other provisions of law that further the purposes of NEPA, as specified in
§58.5. Responsible entities that receive assistance directly from HUD assume these responsibilities by
execution of a grant agreement with HUD and/or a legally binding document such as the certification
contained on HUD Form 7015.15, certifying to the assumption of environmental responsibilities. When
a State distributes funds to a responsible entity, the State must provide for appropriate procedures by
which these responsible entities will evidence their assumption of environmental responsibilities.

(b) Particular responsibilities of the States. (1) States are recipients for purposes of directly
undertaking a State project and must assume the environmental review responsibilities for the State's
activities and those of any non-governmental entity that may participate in the project. In this case, the
State must submit the certification and RROF to HUD for approval.

(2) States must exercise HUD's responsibilities in accordance with §58.18, with respect to
approval of a unit of local government's environmental certification and RROF for a HUD assisted
project funded through the state. Approval by the state of a unit of local government's certification and
RROF satisfies the Secretary's responsibilities under NEPA and the related laws cited in §58.5.
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(c) Particular responsibilities of Indian tribes. An Indian tribe may, but is not required to, assume
responsibilities for environmental review, decision-making and action for programs authorized by the
Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 ef seq.)
(other than title VIII) or section 184 of the Housing and Community Development Act of 1992 (12
U.S.C. 1715z-13a). The tribe must make a separate decision regarding assumption of responsibilities
for each of these Acts and communicate that decision in writing to HUD. If the tribe assumes these
responsibilities, the requirements of this part shall apply. If a tribe formally declines assumption of
these responsibilities, they are retained by HUD and the provisions of part 50 of this title apply.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003]

% Back to Top
§58.5 Related Federal laws and authorities.

In accordance with the provisions of law cited in §58.1(b), the responsible entity must assume
responsibilities for environmental review, decision-making and action that would apply to HUD under
the following specified laws and authorities. The responsible entity must certify that it has complied
with the requirements that would apply to HUD under these laws and authorities and must consider
the criteria, standards, policies and regulations of these laws and authorities.

(a) Historic properties. (1) The National Historic Preservation Act of 1966 (16 U.S.C. 470 et seq.),
particularly sections 106 and 110 (16 U.S.C. 470 and 470h-2).

(2) Executive Order 11593, Protection and Enhancement of the Cultural Environment, May 13,
1971 (36 FR 8921), 3 CFR 1971-1975 Comp., p. 559, particularly section 2(c).

(3) Federal historic preservation regulations as follows:

(i) 36 CFR part 800 with respect to HUD programs other than Urban Development Action Grants
(UDAG); and

(i) 36 CFR part 801 with respect to UDAG.

(4) The Reservoir Salvage Act of 1960 as amended by the Archeological and Historic
Preservation Act of 1974 (16 U.S.C. 469 et seq.), particularly section 3 (16 U.S.C. 469a-1).

(b) Floodplain management and wetland protection. (1) Executive Order 11988, Floodplain
Management, May 24, 1977 (42 FR 26951), 3 CFR, 1977 Comp., p. 117, as interpreted in HUD
regulations at 24 CFR part 55, particularly section 2(a) of the order (For an explanation of the
relationship between the decision-making process in 24 CFR part 55 and this part, see §55.10 of this

subtitle A.)

(2) Executive Order 11990, Protection of Wetlands, May 24, 1977 (42 FR 26961), 3 CFR, 1977
Comp., p. 121, as interpreted in HUD regulations at 24 CFR part 55, particularly sections 2 and 5 of
the order.

(c) Coastal Zone Management. The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et
seq.), as amended, particularly section 307(c) and (d) (16 U.S.C. 1456(c) and (d)).

(d) Sole source aquifers. (1) The Safe Drinking Water Act of 1974 (42 U.S.C. 201, 300(f) et seq.,
and 21 U.S.C. 349) as amended; particularly section 1424(e)(42 U.S.C. 300h-3(e)).

(2) Sole Source Aquifers (Environmental Protection Agency—40 CFR part 149).

(e) Endangered species. The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) as
amended, particularly section 7 (16 U.S.C. 1536).
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(f) Wild and scenic rivers. The Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et seq.) as
amended, particularly section 7(b) and (c) (16 U.S.C. 1278(b) and (c)).

(g) Air quality. (1) The Clean Air Act (42 U.S.C. 7401 ef. seq.) as amended; particularly section
176(c) and (d) (42 U.S.C. 7506(c) and (d)).

(2) Determining Conformity of Federal Actions to State or Federal Implementation Plans
(Environmental Protection Agency—40 CFR parts 6, 51, and 93).

(h) Farmfands protection. (1) Farmland Protection Policy Act of 1981 (7 U.S.C. 4201 et seq.)
particularly sections 1540(b) and 1541 (7 U.S.C. 4201(b) and 4202).

(2) Farmland Protection Policy (Department of Agriculture—7 CFR part 658).

(iy HUD environmental standards. (1) Applicable criteria and standards specified in part 51 of this
title, other than the runway clear zone notification requirement in §51.303(a)(3).

(2)(i) Also, it is HUD policy that all properties that are being proposed for use in HUD programs be
free of hazardous materials, contamination, toxic chemicals and gases, and radioactive substances,
where a hazard could affect the health and safety of occupants or conflict with the intended utilization
of the property.

(i) The environmental review of multifamily housing with five or more dwelling units (including
leasing), or non-residential property, must include the evaluation of previous uses of the site or other
evidence of contamination on or near the site, to ensure that the occupants of proposed sites are not
adversely affected by any of the hazards listed in paragraph (i)(2)(i) of this section.

(iii) Particular attention should be given to any proposed site on or in the general proximity of such
areas as dumps, landfills, industrial sites, or other locations that contain, or may have contained,
hazardous wastes.

(iv) The responsible entity shall use current techniques by qualified professionals to undertake
investigations determined necessary.

(j) Environmental justice. Executive Order 12898—Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations, February 11, 1994 (59 FR 7629), 3 CFR,
1994 Comp. p. 859.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003; 78 FR 68734, Nov. 15, 2013]
% Back to Top
§58.6 Other requirements.

In addition to the duties under the laws and authorities specified in §58.5 for assumption by the
responsible entity under the laws cited in §58.1(b), the responsible entity must comply with the
following requirements. Applicability of the following requirements does not trigger the certification and
release of funds procedure under this part or preclude exemption of an activity under §58.34(a)(12)
and/or the applicability of §58.35(b). However, the responsible entity remains responsible for
addressing the following requirements in its ERR and meeting these requirements, where applicable,
regardless of whether the activity is exempt under §58.34 or categorically excluded under §58.35(a) or

(b).

(a)(1) Under the Flood Disaster Protection Act of 1973, as amended (42 U.S.C. 4001-4128),
Federal financial assistance for acquisition and construction purposes (including rehabilitation) may
not be used in an area identified by the Federal Emergency Management Agency (FEMA) as having
special flood hazards, unless:
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(i) The community in which the area is situated is participating in the National Flood Insurance
Program (see 44 CFR parts 59 through 79), or less than one year has passed since the FEMA
notification regarding such hazards; and

(ii) Where the community is participating in the National Flood Insurance Program, flood insurance
protection is to be obtained as a condition of the approval of financial assistance to the property
owner.

(2) Where the community is participating in the National Flood Insurance Program and the
recipient provides financial assistance for acquisition or construction purposes (including rehabilitation)
for property located in an area identified by FEMA as having special flood hazards, the responsible
entity is responsible for assuring that flood insurance under the National Flood Insurance Program is

obtained and maintained.
(3) Paragraph (a) of this section does not apply to Federal formula grants made to a State.

(4) Flood insurance requirements cannot be fulfilled by self-insurance except as authorized by law
for assistance to state-owned projects within states approved by the Federal Insurance Administrator
consistent with 44 CFR 75.11.

(b) Under section 582 of the National Flood Insurance Reform Act of 1994, 42 U.S.C. 5154a, HUD
disaster assistance that is made available in a special flood hazard area may not be used to make a
payment (including any loan assistance payment) to a person for repair, replacement or restoration for
flood damage to any personal, residential or commercial property if:

(1) The person had previously received Federal flood disaster assistance conditioned on obtaining
and maintaining flood insurance; and

(2) The person failed to obtain and maintain flood insurance.

(c) Pursuant to the Coastal Barrier Resources Act, as amended by the Coastal Barrier
Improvement Act of 1990 (16 U.S.C. 3501), HUD assistance may not be used for most activities
proposed in the Coastal Barrier Resources System.

(d) In all cases involving HUD assistance, subsidy, or insurance for the purchase or sale of an
existing property in a Runway Clear Zone or Clear Zone, as defined in 24 CFR part 51, the
responsible entity shall advise the buyer that the property is in a runway clear zone or clear zone, what
the implications of such a location are, and that there is a possibility that the property may, at a later
date, be acquired by the airport operator. The buyer must sign a statement acknowledging receipt of
this information.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15271, Mar. 30, 1998; 78 FR 68734, Nov. 15, 2013]
L Back to Top
Subpart B—General Policy: Responsibilities of Responsible Entities

% Backto Top
§58.10 Basic environmental responsibility.

In accordance with the provisions of law cited in §58.1(b), except as otherwise provided in §58.4
(c), the responsible entity must assume the environmental responsibilities for projects under programs
cited in §58.1(b). In doing so, the responsible entity must comply with the provisions of NEPA and the
CEQ regulations contained in 40 CFR parts 1500 through 1508, including the requirements set forth in
this part.

[68 FR 56128, Sept. 29, 2003]

L Back to Top
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§58.11 Legal capacity and performance.

(a) A responsible entity which believes that it does not have the legal capacity to carry out the
environmental responsibilities required by this part must contact the appropriate local HUD Office or
the State for further instructions. Determinations of legal capacity will be made on a case-by-case
basis.

(b) If a public housing, special project, HOPWA, Supportive Housing, Shelter Plus Care, or Self-
Help Homeownership Opportunity recipient that is not a responsible entity objects to the non-recipient
responsible entity conducting the environmental review on the basis of performance, timing, or
compatibility of objectives, HUD will review the facts to determine who will perform the environmental
review.

(c) At any time, HUD may reject the use of a responsible entity to conduct the environmental
review in a particular case on the basis of performance, timing or compatibility of objectives, or in
accordance with §58.77(d)(1).

(d) If a responsible entity, other than a recipient, objects to performing an environmental review, or
if HUD determines that the responsible entity should not perform the environmental review, HUD may
designate another responsible entity to conduct the review in accordance with this part or may itself
conduct the environmental review in accordance with the provisions of 24 CFR part 50.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56129, Sept. 29, 2003]
L Backto Top
§58.12 Technical and administrative capacity.

The responsible entity must develop the technical and administrative capability necessary to
comply with 40 CFR parts 1500 through 1508 and the requirements of this part.

L Backto Top
§58.13 Responsibilities of the certifying officer.

Under the terms of the certification required by §58.71, a responsible entity's certifying officer is
the “responsible Federal official” as that term is used in section 102 of NEPA and in statutory
provisions cited in §58.1(b). The Certifying Officer is therefore responsible for all the requirements of
section 102 of NEPA and the related provisions in 40 CFR parts 1500 through 1508, and 24 CFR part
58, including the related Federal authorities listed in §58.5. The Certifying Officer must also:

(a) Represent the responsible entity and be subject to the jurisdiction of the Federal courts. The
Certifying Officer will not be represented by the Department of Justice in court; and

(b) Ensure that the responsible entity reviews and comments on all EISs prepared for Federal
projects that may have an impact on the recipient's program.

% Backto Top
§58.14 Interaction with State, Federal and non-Federal entities.

A responsible entity shall consult with appropriate environmental agencies, State, Federal and
non-Federal entities and the public in the preparation of an EIS, EA or other environmental reviews
undertaken under the related laws and authorities cited in §58.5 and §58.6. The responsible entity
must also cooperate with other agencies to reduce duplication between NEPA and comparable
environmental review requirements of the State (see 40 CFR 1506.2 (b) and (c)). The responsible
entity must prepare its EAs and EISs so that they comply with the environmental review requirements
of both Federal and State laws unless otherwise specified or provided by law. State, Federal and local
agencies may participate or act in a joint lead or cooperating agency capacity in the preparation of
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joint EISs or joint environmental assessments (see 40 CFR 1501.5(b) and 1501.6). A single EIS or EA
may be prepared and adopted by multiple users to the extent that the review addresses the relevant
environmental issues and there is a written agreement between the cooperating agencies which sets
forth the coordinated and overall responsibilities.

[63 FR 15271, Mar 30, 1998]
L Backto Top
§58.15 Tiering.

Responsible entities may tier their environmental reviews and assessments to eliminate repetitive
discussions of the same issues at subsequent levels of review. Tiering is appropriate when there is a
requirement to evaluate a policy or proposal in the early stages of development or when site-specific
analysis or mitigation is not currently feasible and a more narrow or focused analysis is better done at
a later date. The site specific review need only reference or summarize the issues addressed in the
broader review. The broader review should identify and evaluate those issues ripe for decision and
exclude those issues not relevant to the policy, program or project under consideration. The broader
review should also establish the policy, standard or process to be followed in the site specific review.
The Finding of No Significant Impact (FONSI) with respect to the broader assessment shall include a
summary of the assessment and identify the significant issues to be considered in site specific
reviews. Subsequent site-specific reviews will not require notices or a Request for Release of Funds
unless the Certifying Officer determines that there are unanticipated impacts or impacts not
adequately addressed in the prior review. A tiering approach can be used for meeting environmental
review requirements in areas designated for special focus in local Consolidated Plans. Local and State
Governments are encouraged to use the Consolidated Plan process to facilitate environmental
reviews. .

L Back to Top

§58.17 [Reserved]

L Back to Top

§58.18 Responsibilities of States assuming HUD environmental responsibilities.

States that elect to administer a HUD program shall ensure that the program complies with the
provisions of this part. The state must:

(a) Designate the state agency or agencies that will be responsible for carrying out the
requirements and administrative responsibilities set forth in subpart H of this part and which will:

(1) Develop a monitoring and enforcement program for post-review actions on environmental
reviews and monitor compliance with any environmental conditions included in the award.

(2) Receive public notices, RROFs, and certifications from recipients pursuant to §§58.70 and
58.71; accept objections from the public and from other agencies (§58.73); and perform other related
responsibilities regarding releases of funds.

(b) Fulfill the state role in subpart H relative to the time period set for the receipt and disposition of
comments, objections and appeals (if any) on particular projects.

[68 FR 56129, Sept. 29, 2003]
% Backto Top

Subpart C—General Policy: Environmental Review Procedures
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§58.21 Time periods.

All time periods in this part shall be counted in calendar days. The first day of a time period begins
at 12:01 a.m. local time on the day following the publication or the mailing and posting date of the
notice which initiates the time period.

% Backto Top
§58.22 Limitations on activities pending clearance.

(a) Neither a recipient nor any participant in the development process, including public or private
nonprofit or for-profit entities, or any of their contractors, may commit HUD assistance under a
program listed in §58.1(b) on an activity or project until HUD or the state has approved the recipient's
RROF and the related certification from the responsible entity. In addition, until the RROF and the
related certification have been approved, neither a recipient nor any participant in the development
process may commit non-HUD funds on or undertake an activity or project under a program listed in
§58.1(b) if the activity or project would have an adverse environmental impact or limit the choice of
reasonable alternatives.

(b) If a project or activity is exempt under §58.34, or is categorically excluded (except in
extraordinary circumstances) under §58.35(b), no RROF is required and the recipient may undertake
the activity immediately after the responsible entity has documented its determination as required in
§58.34(b) and §58.35(d), but the recipient must comply with applicable requirements under §58.6.

(c) If a recipient is considering an application from a prospective subrecipient or beneficiary and is
aware that the prospective subrecipient or beneficiary is about to take an action within the jurisdiction
of the recipient that is prohibited by paragraph (a) of this section, then the recipient will take
appropriate action to ensure that the objectives and procedures of NEPA are achieved.

(d) An option agreement on a proposed site or property is allowable prior to the completion of the
environmental review if the option agreement is subject to a determination by the recipient on the
desirability of the property for the project as a result of the completion of the environmental review in
accordance with this part and the cost of the option is a nominal portion of the purchase price. There is
no constraint on the purchase of an option by third parties that have not been selected for HUD
funding, have no responsibility for the environmental review and have no say in the approval or
disapproval of the project.

(e) Self-Help Homeownership Opportunity Program (SHOP). In accordance with section 11(d)(2)
(A) of the Housing Opportunity Program Extension Act of 1996 (42 U.S.C. 12805 note), an
organization, consortium, or affiliate receiving assistance under the SHOP program may advance
nongrant funds to acquire land prior to completion of an environmental review and approval of a
Request for Release of Funds (RROF) and certification, notwithstanding paragraph (a) of this section.
Any advances to acquire land prior to approval of the RROF and certification are made at the risk of
the organization, consortium, or affiliate and reimbursement for such advances may depend on the
result of the environmental review. This authorization is limited to the SHOP program only and all other
forms of HUD assistance are subject to the limitations in paragraph (a) of this section.

(f) Relocation. Funds may be committed for relocation assistance before the approval of the
RROF and related certification for the project provided that the relocation assistance is required by 24
CFR part 42.

[68 FR 56129, Sept. 29, 2003]
L Back to Top

§58.23 Financial assistance for environmental review.
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The costs of environmental reviews, including costs incurred in complying with any of the related
laws and authorities cited in §58.5 and §58.6, are eligible costs to the extent allowable under the HUD

assistance program regulations.
L Back to Top

Subpart D—Environmental Review Process: Documentation, Range of
Activities, Project Aggregation and Classification

L Back to Top
§58.30 Environmental review process.

(a) The environmental review process consists of all the actions that a responsible entity must
take to determine compliance with this part. The environmental review process includes all the
compliance actions needed for other activities and projects that are not assisted by HUD but are
aggregated by the responsible entity in accordance with §58.32.

(b) The environmental review process should begin as soon as a recipient determines the
projected use of HUD assistance.

L Backto Top

§58.32 Project aggregation.

(a) A responsible entity must group together and evaluate as a single project all individual
activities which are related either on a geographical or functional basis, or are logical parts of a
composite of contemplated actions.

(b) In deciding the most appropriate basis for aggregation when evaluating activities under more
than one program, the responsible entity may choose: functional aggregation when a specific type of
activity (e.g., water improvements) is to take place in several separate locales or jurisdictions;
geographic aggregation when a mix of dissimilar but related activities is to be concentrated in a fairly
specific project area (e.g., a combination of water, sewer and street improvements and economic
development activities); or a combination of aggregation approaches, which, for various project
locations, considers the impacts arising from each functional activity and its interrelationship with other

activities.

(c) The purpose of project aggregation is to group together related activities so that the
responsible entity can:

(1) Address adequately and analyze, in a single environmental review, the separate and
combined impacts of activities that are similar, connected and closely related, or that are dependent
upon other activities and actions. (See 40 CFR 1508.25(a)).

(2) Consider reasonable alternative courses of action.

(3) Schedule the activities to resolve conflicts or mitigate the individual, combined and/or
cumulative effects.

(4) Prescribe mitigation measures and safeguards including project alternatives and modifications
to individual activities.

(d) Multi-year project aggregation—(1) Release of funds. When a recipient’s planning and
program development provide for activities to be implemented over two or more years, the responsible
entity's environmental review should consider the relationship among all component activities of the
multi-year project regardless of the source of funds and address and evaluate their cumulative
environmental effects. The estimated range of the aggregated activities and the estimated cost of the
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total project must be listed and described by the responsible entity in the environmental review and
included in the RROF. The release of funds will cover the entire project period.

{(2) When one or more of the conditions described in §58.47 exists, the recipient or other
responsible entity must re-evaluate the environmental review.

L Back to Top
§58.33 Emergencies.

(a) In the cases of emergency, disaster or imminent threat to health and safety which warrant the
taking of an action with significant environmental impact, the provisions of 40 CFR 1506.11 shall

apply.

(b) If funds are needed on an emergency basis and adherence to separate comment periods
would prevent the giving of assistance during a Presidentially declared disaster, or during a local
emergency that has been declared by the chief elected official of the responsible entity who has
proclaimed that there is an immediate need for public action to protect the public safety, the combined
Notice of FONSI and Notice of Intent to Request Release of Funds (NOI/RROF) may be disseminated
and/or published simultaneously with the submission of the RROF. The combined Notice of FONSI
and NOI/RROF shall state that the funds are needed on an emergency basis due to a declared
disaster and that the comment periods have been combined. The Notice shall also invite commenters
to submit their comments to both HUD and the responsible entity issuing the notice to ensure that
these comments will receive full consideration.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56129, Sept. 29, 2003]
% Backto Top
§58.34 Exempt activities.

- (a) Except for the applicable requirements of §58.6, the responsible entity does not have to
comply with the requirements of this part or undertake any environmental review, consultation or other
action under NEPA and the other provisions of law or authorities cited in §58.5 for the activities
exempt by this section or projects consisting solely of the following exempt activities:

(1) Environmental and other studies, resource identification and the development of plans and
strategies;

(2) Information and financial services;

(3) Administrative and management activities;

(4) Public services that will not have a physical impact or result in any physical changes, including
but not limited to services concerned with employment, crime prevention, child care, health, drug
abuse, education, counseling, energy conservation and welfare or recreational needs;

(5) Inspections and testing of properties for hazards or defects;

(6) Purchase of insurance;

(7) Purchase of tools;

(8) Engineering or design costs;

(9) Technical assistance and training;

(10) Assistance for temporary or permanent improvements that do not alter environmental
conditions and are limited to protection, repair, or restoration activities necessary only to control or
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arrest the effects from disasters or imminent threats to public safety including those resulting from
physical deterioration;

(11) Payment of principal and interest on loans made or obligations guaranteed by HUD;

(12) Any of the categorical exclusions listed in §58.35(a) provided that there are no circumstances
which require compliance with any other Federal laws and authorities cited in §58.5.

(b) A recipient does not have to submit an RROF and certification, and no further approval from
HUD or the State will be needed by the recipient for the drawdown of funds to carry out exempt
activities and projects. However, the responsible entity must document in writing its determination that
each activity or project is exempt and meets the conditions specified for such exemption under this

section.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15271, Mar. 30, 1998]
% Back to Top

§58.35 Categorical exclusions.

Categorical exclusion refers to a category of activities for which no environmental impact
statement or environmental assessment and finding of no significant impact under NEPA is required,
except in extraordinary circumstances (see §58.2(a)(3)) in which a normally excluded activity may
have a significant impact. Compliance with the other applicable Federal environmental laws and
authorities listed in §58.5 is required for any categorical exclusion listed in paragraph (a) of this
section.

(a) Categorical exclusions subject to §58.5. The following activities are categorically excluded
under NEPA, but may be subject to review under authorities listed in §58.5:

(1) Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and
improvements (other than buildings) when the facilities and improvements are in place and will be
retained in the same use without change in size or capacity of more than 20 percent (e.g.,
replacement of water or sewer lines, reconstruction of curbs and sidewalks, repaving of streets).

(2) Special projects directed to the removal of material and architectural barriers that restrict the
mobility of and accessibility to elderly and handicapped persons.

(3) Rehabilitation of buildings and improvements when the following conditions are met:

(i) In the case of a building for residential use (with one to four units), the density is not increased
beyond four units, and the land use is not changed,;

(ii) In the case of multifamily residential buildings:
(A) Unit density is not changed more than 20 percent;
(B) The project does not involve changes in land use from residential to non-residential; and

(C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of
replacement after rehabilitation.

(iii) In the case of non-residential structures, including commercial, industrial, and public buildings:

(A) The facilities and improvements are in place and will not be changed in size or capacity by
more than 20 percent; and

(B) The activity does not involve a change in land use, such as from non-residential to residential,
commercial to industrial, or from one industrial use to another.
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(4)(i) An individual action on up to four dwelling units where there is a maximum of four units on
any one site. The units can be four one-unit buildings or one four-unit building or any combination in
between; or

(i) An individual action on a project of five or more housing units developed on scattered sites
when the sites are more than 2,000 feet apart and there are not more than four housing units on any
one site.

(iii) Paragraphs (a){4)(i) and (ii) of this section do not apply to rehabilitation of a building for
residential use (with one to four units) (see paragraph (a)(3)(i) of this section).

(5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or
acquisition (including leasing) of vacant land provided that the structure or land acquired, financed, or
disposed of will be retained for the same use.

{6) Combinations of the above activities.

(b) Categorical exclusions not subject to §58.5. The Department has determined that the following
categorically excluded activities would not alter any conditions that would require a review or
compliance determination under the Federal laws and authorities cited in §58.5. When the following
kinds of activities are undertaken, the responsible entity does not have to publish a NOI/RROF or
execute a certification and the recipient does not have to submit a RROF to HUD (or the State) except
in the circumstances described in paragraph (c) of this section. Following the award of the assistance,
no further approval from HUD or the State will be needed with respect to environmental requirements,
except where paragraph (c) of this section applies. The recipient remains responsible for carrying out
any applicable requirements under §58.6.

(1) Tenant-based rental assistance;

(2) Supportive services including, but not limited to, health care, housing services, permanent
housing placement, day care, nutritional services, short-term payments for rent/mortgage/utility costs,
and assistance in gaining access to local, State, and Federal government benefits and services;

(3) Operating costs including maintenance, security, operation, utilities, furnishings, equipment,
supplies, staff training and recruitment and other incidental costs;

(4) Economic development activities, including but not limited to, equipment purchase, inventory
financing, interest subsidy, operating expenses and similar costs not associated with construction or
expansion of existing operations;

(5) Activities to assist homebuyers to purchase existing dwelling units or dwelling units under
construction, including closing costs and down payment assistance, interest buydowns, and similar
activities that result in the transfer of title.

(6) Affordable housing pre-development costs including legal, consulting, developer and other
costs related to obtaining site options, project financing, administrative costs and fees for loan
commitments, zoning approvals, and other related activities which do not have a physical impact.

(7) Approval of supplemental assistance (including insurance or guarantee) to a project previously
approved under this part, if the approval is made by the same responsible entity that conducted the
environmental review on the original project and re-evaluation of the environmental findings is not
required under §58.47.

(c) Circumstances requiring NEPA review. If a responsible entity determines that an activity or
project identified in paragraph (a) or (b) of this section, because of extraordinary circumstances and
conditions at or affecting the location of the activity or project, may have a significant environmental
effect, it shall comply with all the requirements of this part.
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(d) The Environmental Review Record (ERR) must contain a well organized written record of the
process and determinations made under this section.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15272, Mar. 30, 1998; 68 FR 56129, Sept. 29, 2003; 78 FR
68734, Nov. 15, 2013]
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§58.36 Environmental assessments.

If a project is not exempt or categorically excluded under §§58.34 and 58.35, the responsible
entity must prepare an EA in accordance with subpart E of this part. If it is evident without preparing an
EA that an EIS is required under §58.37, the responsible entity should proceed directly to an EIS.

% Backto Top
§58.37 Environmental impact statement determinations.

(a) An EIS is required when the project is determined to have a potentially significant impact on
the human environment.

(b) An EIS is required under any of the following circumstances, except as provided in paragraph
(c) of this section:

(1) The project would provide a site or sites for, or result in the construction of, hospitals or
nursing homes containing a total of 2,500 or more beds.

(2) The project would remove, demolish, convert or substantially rehabilitate 2,500 or more
existing housing units (but not including rehabilitation projects categorically excluded under §58.35), or
would result in the construction or installation of 2,500 or more housing units, or would provide sites for
2,500 or more housing units.

(3) The project would provide enough additional water and sewer capacity to support 2,500 or
more additional housing units. The project does not have to be specifically intended for residential use
nor does it have to be totally new construction. If the project is designed to provide upgraded service
to existing development as well as to serve new development, only that portion of the increased
capacity which is intended to serve new development should be counted.

(c) If, on the basis of an EA, a responsible entity determines that the thresholds in paragraph (b)
of this section are the sole reason for the EIS, the responsible entity may prepare a FONSI pursuant to
40 CFR 1501.4. In such cases, the FONS| must be made available for public review for at least 30
days before the responsible entity makes the final determination whether to prepare an EIS.

(d) Notwithstanding paragraphs (a) through (c) of this section, an EIS is not required where
§58.53 is applicable.

(e) Recommended EIS Format. The responsible entity must use the EIS format recommended by
the CEQ regulations (40 CFR 1502.10) unless a determination is made on a particular project that
there is a compelling reason to do otherwise. In such a case, the EIS format must meet the minimum
requirements prescribed in 40 CFR 1502.10.

L Backto Top
§58.38 Environmental review record.

The responsible entity must maintain a written record of the environmental review undertaken
under this part for each project. This document will be designated the “Environmental Review
Record” (ERR), and shall be available for public review. The responsible entity must use the current
HUD-recommended formats or develop equivalent formats.
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(a) ERR Documents. The ERR shall contain all the environmental review documents, public
notices and written determinations or environmental findings required by this part as evidence of
review, decisionmaking and actions pertaining to a particular project of a recipient. The document
shall:

(1) Describe the project and the activities that the recipient has determined to be part of the
project;

(2) Evaluate the effects of the project or the activities on the human environment;

(3) Document compliance with applicable statutes and authorities, in particular those cited in
§58.5 and 58.6; and

(4) Record the written determinations and other review findings required by this part (e.g., exempt
and categorically excluded projects determinations, findings of no significant impact).

(b) Other documents and information. The ERR shall also contain verifiable source documents
and relevant base data used or cited in EAs, EISs or other project review documents. These
documents may be incorporated by reference into the ERR provided that each source document is
identified and available for inspection by interested parties. Proprietary material and special studies
prepared for the recipient that are not otherwise generally available for public review shall not be
incorporated by reference but shall be included in the ERR.

% Back to Top

Subpart E—Environmental Review Process: Environmental Assessments
(EA's)

% Back to Top
§58.40 Preparing the environmental assessment.

The responsible entity may prepare the EA using the HUD recommended format. In preparing an
EA for a particular project, the responsible entity must:

(a) Determine existing conditions and describe the character, features and resources of the
project area and its surroundings; identify the trends that are likely to continue in the absence of the
project.

(b) Identify all potential environmental impacts, whether beneficial or adverse, and the conditions
that would change as a result of the project.

(c) Identify, analyze and evaluate all impacts to determine the significance of their effects on the
human environment and whether the project will require further compliance under related laws and
authorities cited in §58.5 and §58.6.

(d) Examine and recommend feasible ways in which the project or external factors relating to the
project could be modified in order to eliminate or minimize adverse environmental impacts.

(e) Examine alternatives to the project itself, if appropriate, including the alternative of no action.

(f) Complete all environmental review requirements necessary for the project's compliance with
applicable authorities cited in §§58.5 and 58.6.

(g) Based on steps set forth in paragraph (a) through (f) of this section, make one of the following
findings:
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(1) A Finding of No Significant Impact (FONSI), in which the responsible entity determines that the
project is not an action that will result in a significant impact on the quality of the human environment.
The responsible entity may then proceed to §58.43.

(2) A finding of significant impact, in which the project is deemed to be an action which may
significantly affect the quality of the human environment. The responsible entity must then proceed
with its environmental review under subpart F or G of this part.

2 Backto Top
§58.43 Dissemination and/or publication of the findings of no significant impact.

(a) If the responsible entity makes a finding of no significant impact, it must prepare a FONSI
notice, using the current HUD-recommended format or an equivalent format. As a minimum, the
responsible entity must send the FONSI notice to individuals and groups known to be interested in the
activities, to the local news media, to the appropriate tribal, local, State and Federal agencies; to the
Regional Offices of the Environmental Protection Agency having jurisdiction and to the HUD Field
Office (or the State where applicable). The responsible entity may also publish the FONSI notice in a
newspaper of general circulation in the affected community. If the notice is not published, it must also
be prominently displayed in public buildings, such as the local Post Office and within the project area
or in accordance with procedures established as part of the citizen participation process.

(b) The responsible entity may disseminate or publish a FONSI notice at the same time it
disseminates or publishes the NOI/RROF required by §58.70. If the notices are released as a
combined notice, the combined notice shail:

(1) Clearly indicate that it is intended to meet two separate procedural requirements; and
(2) Advise the public to specify in their comments which “notice” their comments address.

(c) The responsible entity must consider the comments and make modifications, if appropriate, in
response to the comments, before it completes its environmental certification and before the recipient
submits its RROF. If funds will be used in Presidentially declared disaster areas, modifications
resulting from public comment, if appropriate, must be made before proceeding with the expenditure of

funds.

% Backto Top
§58.45 Public comment periods.

Required notices must afford the public the following minimum comment periods, counted in
accordance with §58.21:

(a) Notice of Finding of No Significant 15 days when published or, if no publication, 18 days
Impact (FONSI) when mailing and posting

(b) Notice of Intent to Request Release of |7 days when published or, if no publication, 10 days
Funds (NOI-RROF) when mailing and posting

(c) Concurrent or combined notices 15 days when published or, if no publication, 18 days
I when mailing and posting

[68 FR 56130, Sept. 29, 2003]
L Back to Top
§58.46 Time delays for exceptional circumstances.

The responsible entity must make the FONSI available for public comments for 30 days before the
recipient files the RROF when:
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(a) There is a considerable interest or controversy concerning the project;

(b) The proposed project is similar to other projects that normally require the preparation of an
EIS; or

(c) The project is unique and without precedent.

% Back to Top
§58.47 Re-evaluation of environmental assessments and other environmental findings.

(a) A responsible entity must re-evaluate its environmental findings to determine if the original
findings are still valid, when:

(1) The recipient proposes substantial changes in the nature, magnitude or extent of the project,
including adding new activities not anticipated in the original scope of the project;

(2) There are new circumstances and environmental conditions which may affect the project or
have a bearing on its impact, such as concealed or unexpected conditions discovered during the
implementation of the project or activity which is proposed to be continued; or

(3) The recipient proposes the selection of an alternative not in the original finding.

(b)(1) If the original findings are still valid but the data or conditions upon which they were based
have changed, the responsible entity must affirm the original findings and update its ERR by including
this re-evaluation and its determination based on its findings. Under these circumstances, if a FONSI
notice has already been published, no further publication of a FONSI notice is required.

(2) If the responsible entity determines that the original findings are no longer valid, it must
prepare an EA or an EIS if its evaluation indicates potentially significant impacts.

(3) Where the recipient is not the responsible entity, the recipient must inform the responsible
entity promptly of any proposed substantial changes under paragraph (a)(1) of this section, new
circumstances or environmental conditions under paragraph (a)(2) of this section, or any proposals to
select a different alternative under paragraph (a)(3) of this section, and must then permit the
responsible entity to re-evaluate the findings before proceeding.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15272, Mar. 30, 1998]
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Subpart F—Environmental Review Process: Environmental Impact
Statement Determinations

% Back to Top
§58.52 Adoption of other agencies' EISs.

The responsible entity may adopt a draft or final EIS prepared by another agency provided that
the EIS was prepared in accordance with 40 CFR parts 1500 through 1508. If the responsible entity
adopts an EIS prepared by another agency, the procedure in 40 CFR 1506.3 shall be followed. An
adopted EIS may have to be revised and modified to adapt it to the particular environmental conditions
and circumstances of the project if these are different from the project reviewed in the EIS. In such
cases the responsible entity must prepare, circulate, and file a supplemental draft EIS in the manner
prescribed in §58.60(d) and otherwise comply with the clearance and time requirements of the EIS
process, except that scoping requirements under 40 CFR 1501.7 shall not apply. The agency that
prepared the original EIS should be informed that the responsible entity intends to amend and adopt
the EIS. The responsible entity may adopt an EIS when it acts as a cooperating agency in its
preparation under 40’CFR 1506.3. The responsible entity is not required to re-circulate or file the EIS,
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but must complete the clearance process for the RROF. The decision to adopt an EIS shall be made a
part of the project ERR.

% Back to Top
§58.53 Use of prior environmental impact statements.

Where any final EIS has been listed in the FEDERAL REGISTER for a project pursuant to this part,
or where an areawide or similar broad scale final EIS has been issued and the EIS anticipated a
subsequent project requiring an environmental clearance, then no new EIS is required for the
subsequent project if all the following conditions are met:

(a) The ERR contains a decision based on a finding pursuant to §58.40 that the proposed project
is not a new major Federal action significantly affecting the quality of the human environment. The
decision shall include:

(1) References to the prior EIS and its evaluation of the environmental factors affecting the
proposed subsequent action subject to NEPA,

(2) An evaluation of any environmental factors which may not have been previously assessed, or
which may have significantly changed;

(3) An analysis showing that the proposed project is consistent with the location, use, and density
assumptions for the site and with the timing and capacity of the circulation, utility, and other supporting
infrastructure assumptions in the prior EIS;

(4) Documentation showing that where the previous EIS called for mitigating measures or other
corrective action, these are completed to the extent reasonable given the current state of
development.

(b) The prior final EIS has been filed within five (5) years, and updated as follows:

(1) The EIS has been updated to reflect any significant revisions made to the assumptions under
which the original EIS was prepared;

(2) The EIS has been updated to reflect new environmental issues and data or legislation and
implementing regulations which may have significant environmental impact on the project area
covered by the prior EIS.

(c) There is no litigation pending in connection with the prior EIS, and no final judicial finding of
inadequacy of the prior EIS has been made.

% Back to Top

Subpart G—Environmental Review Process: Procedures for Draft, Final
and Supplemental Environmental Impact Statements

L Backto Top
§58.55 Notice of intent to prepare an EIS.

As soon as practicable after the responsible entity decides to prepare an EIS, it must publish a
NOI/EIS, using the HUD recommended format and disseminate it in the same manner as required by
40 CFR parts 1500 through 1508.
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§58.56 Scoping process.

[« NERaWialat ]



e¢CFR — Code of Federal Regulations Page 22 of 26

The determination on whether or not fo hold a scoping meeting will depend on the same
circumstances and factors as for the holding of public hearings under §58.59. The responsible entity
must wait at least 15 days after disseminating or publishing the NOI/EIS before holding a scoping
meeting.

L Backto Top

§58.57 Lead agency designation.

If there are several agencies ready to assume the lead role, the responsible entity must make its
decision based on the criteria in 40 CFR 1501.5(c). If the responsible entity and a Federal agency are
unable to reach agreement, then the responsible entity must notify HUD (or the State, where
applicable). HUD (or the State) will assist in obtaining a determination based on the procedure set
forth in 40 CFR 1501.5(e).
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§58.59 Public hearings and meetings.

(a) Factors to consider. In determining whether or not to hold public hearings in accordance with
40 CFR 1506.6, the responsible entity must consider the following factors:

(1) The magnitude of the project in terms of economic costs, the geographic area involved, and
the uniqueness or size of commitment of resources involved.

(2) The degree of interest in or controversy concerning the project.

(3) The complexity of the issues and the likelihood that information will be presented at the
hearing which will be of assistance to the responsible entity.

(4) The extent to which public involvement has been achieved through other means.

(b) Procedure. All public hearings must be preceded by a notice of public hearing, which must be
published in the local news media 15 days before the hearing date. The Notice must:

(1) State the date, time, place, and purpose of the hearing or meeting.
(2) Describe the project, its estimated costs, and the project area.

(3) State that persons desiring to be heard on environmental issues will be afforded the
opportunity to be heard.

(4) State the responsible entity's name and address and the name and address of its Certifying
Officer.

(5) State what documents are available, where they can be obtained, and any charges that may
apply.

% Backto Top
§58.60 Preparation and filing of environmental impact statements.

(a) The responsible entity must prepare the draft environmental impact statement (DEIS) and the
final environmental impact statements (FEIS) using the current HUD recommended format or its
equivalent.

(b) The responsible entity must file and distribute the (DEIS) and the (FEIS) in the following
manner:

(1) Five copies to EPA Headquarters;
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(2) Five copies to EPA Regional Office;

(3) Copies made available in the responsible entity's and the recipient's office;

(4) Copies or summaries made available to persons who request them; and

(5) FEIS only—one copy to State, HUD Field Office, and HUD Headquarters library.

(c) The responsible entity may request waivers from the time requirements specified for the draft
and final EIS as prescribed in 40 CFR 1506.6.

(d) When substantial changes are proposed in a project or when significant new circumstances or
information becomes available during an environmental review, the recipient may prepare a
supplemental EIS as prescribed in 40 CFR 1502.9.

(e) The responsible entity must prepare a Record of Decision (ROD) as prescribed in 40 CFR
1505.2.

[61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15272, Mar. 30, 1998]
% Back to Top
Subpart H—Release of Funds for Particular Projects

% Back to Top
§58.70 Notice of intent to request release of funds.

The NOI/RROF must be disseminated and/or published in the manner prescribed by §58.43 and
§58.45 before the certification is signed by the responsible entity.

L Back to Top
§58.71 Request for release of funds and certification.

(a) The RROF and certification shall be sent to the appropriate HUD Field Office (or the State, if
applicable), except as provided in paragraph (b) of this section. This request shall be executed by the
Certifying Officer. The request shall describe the specific project and activities covered by the request
and contain the certification required under the applicable statute cited in §58.1(b). The RROF and
certification must be in a form specified by HUD.

(b) When the responsible entity is conducting an environmental review on behalf of a recipient, as
provided for in §58.10, the recipient must provide the responsible entity with all available project and
environmental information and refrain from undertaking any physical activities or choice limiting
actions until HUD (or the State, if applicable) has approved its request for release of funds. The
certification form executed by the responsible entity's certifying officer shall be sent to the recipient that
is to receive the assistance along with a description of any special environmental conditions that must
be adhered to in carrying out the project. The recipient is to submit the RROF and the certification of
the responsible entity to HUD (or the State, if applicable) requesting the release of funds. The recipient
must agree to abide by the special conditions, procedures and requirements of the environmental
review, and to advise the responsible entity of any proposed change in the scope of the project or any
change in environmental conditions.

(c) If the responsible entity determines that some of the activities are exempt under applicable
provisions of this part, the responsible entity shall advise the recipient that it may commit funds for
these activities as soon as programmatic authorization is received. This finding shall be documented in
the ERR maintained by the responsible entity and in the recipient's project files.
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t Back to Top
§58.72 HUD or State actions on RROFs and certifications.

The actions which HUD (or a State) may take with respect to a recipient's environmental
certification and RROF are as follows:

(a) In the absence of any receipt of objection to the contrary, except as provided in paragraph (b)
of this section, HUD (or the State) will assume the validity of the certification and RROF and will
approve these documents after expiration of the 15-day period prescribed by statute.

(b) HUD (or the state) may disapprove a certification and RROF if it has knowledge that the
responsible entity or other participants in the development process have not complied with the items in
§58.75, or that the RROF and certification are inaccurate.

(c) In cases in which HUD has approved a certification and RROF but subsequently learns (e.g.,
through monitoring) that the recipient violated §58.22 or the recipient or responsible entity otherwise
failed to comply with a clearly applicable environmental authority, HUD shall impose appropriate
remedies and sanctions in accord with the law and regulations for the program under which the
violation was found.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56130, Sept. 29, 2003]
L Backto Top
§58.73 Objections to release of funds.

HUD (or the State) will not approve the ROF for any project before 15 calendar days have
elapsed from the time of receipt of the RROF and the certification or from the time specified in the
notice published pursuant to §58.70, whichever is later. Any person or agency may object to a
recipient's RROF and the related certification. However, the objections must meet the conditions and
procedures set forth in subpart H of this part. HUD (or the State) can refuse the RROF and certification
on any grounds set forth in §58.75. All decisions by HUD (or the State) regarding the RROF and the
certification shall be final.

% Back to Top

§58.74 Time for objecting.

All objections must be received by HUD (or the State) within 15 days from the time HUD (or the
State) receives the recipient's RROF and the related certification, or within the time period specified in
the notice, whichever is later.

L Back to Top

§58.75 Permissible bases for objections.

HUD (or the State), will consider objections claiming a responsible entity's noncompliance with
this part based only on any of the following grounds:

(a) The certification was not in fact executed by the responsible entity's Certifying Officer.

(b) The responsible entity has failed to make one of the two findings pursuant to §58.40 or to
make the written determination required by §§58.35, 58.47 or 58.53 for the project, as applicable.

(c) The responsible entity has omitted one or more of the steps set forth at subpart E of this part
for the preparation, publication and completion of an EA.

(d) The responsible entity has omitted one or more of the steps set forth at subparts F and G of
this part for the conduct, preparation, publication and completion of an EIS.
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(e) The recipient or other participants in the development process have committed funds, incurred
costs or undertaken activities not authorized by this part before release of funds and approval of the
environmental certification by HUD (or the state).

(f) Another Federal agency acting pursuant to 40 CFR part 1504 has submitted a written finding
that the project is unsatisfactory from the standpoint of environmental quality.

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56130, Sept. 29, 2003]

L Back to Top
§58.76 Procedure for objections.

A person or agency objecting to a responsible entity's RROF and certification shall submit
objections in writing to HUD (or the State). The objections shall:

(a) Include the name, address and telephone number of the person or agency submitting the
objection, and be signed by the person or authorized official of an agency.

(b) Be dated when signed.
(c) Describe the basis for objection and the facts or legal authority supporting the objection.

(d) State when a copy of the objection was mailed or delivered to the responsible entity's
Certifying Officer.

% Back to Top
§58.77 Effect of approval of certification.

(a) Responsibilities of HUD and States. HUD's (or, where applicable, the State's) approval of the
certification shall be deemed to satisfy the responsibilities of the Secretary under NEPA and related
provisions of law cited at §58.5 insofar as those responsibilities relate to the release of funds as
authorized by the applicable provisions of law cited in §58.1(b).

(b) Public and agency redress. Persons and agencies seeking redress in relation to environmental
reviews covered by an approved certification shall deal with the responsible entity and not with HUD. It
is HUD's policy to refer all inquiries and complaints to the responsible entity and its Certifying Officer.
Similarly, the State (where applicable) may direct persons and agencies seeking redress in relation to
environmental reviews covered by an approved certification to deal with the responsible entity, and not
the State, and may refer inquiries and complaints to the responsible entity and its Certifying Officer.
Remedies for noncompliance are set forth in program regulations.

(c) Implementation of environmental review decisions. Projects of a recipient will require post-
review monitoring and other inspection and enforcement actions by the recipient and the State or HUD
(using procedures provided for in program regulations) to assure that decisions adopted through the
environmental review process are carried out during project development and implementation.

(d) Responsibility for monitoring and training. (1) At least once every three years, HUD intends to
conduct in-depth monitoring and exercise quality control (through training and consultation) over the
environmental activities performed by responsible entities under this part. Limited monitoring of these
environmental activities will be conducted during each program monitoring site visit. If through limited
or in-depth monitoring of these environmental activities or by other means, HUD becomes aware of
any environmental deficiencies, HUD may take one or more of the following actions:

(i) In the case of problems found during limited monitoring, HUD may schedule in-depth
monitoring at an earlier date or may schedule in-depth monitoring more frequently;



eCFR — Code of Federal Regulations Page 26 of 26

(ii) HUD may require attendance by staff of the responsible entity at HUD-sponsored or approved
training, which will be provided periodically at various locations around the country;

(i) HUD may refuse to accept the cerifications of environmental compliance on subsequent
grants;

(iv) HUD may suspend or terminate the responsible entity's assumption of the environmental
review responsibility;

(v) HUD may initiate sanctions, corrective actions, or other remedies specified in program
regulations or agreements or contracts with the recipient.

(2) HUD's responsibilities and action under paragraph (d)(1) of this section shall not be construed
to limit or reduce any responsibility assumed by a responsible entity with respect to any particular
release of funds under this part. Whether or not HUD takes action under paragraph (d)(1) of this
section, the Certifying Officer remains the responsible Federal official under §58.13 with respect to
projects and activities for which the Certifying Officer has submitted a certification under this part.

% Backto Top

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, email webteam@gpo.gov.
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HUD CDBG Contlict of Interest Regulation

24 CFR Part 570.489(g) »

{(g) Procurement When procuring property or services to be paid for in whole or in part with CDBG funds,
the state shall follow its procurement policies and procedures. The state shall establish requirements for
procurement policies and procedures for units of general local government, based on full and open
competition. Methods of procurement (e.g., small purchase, sealed bids/formal advertising, competitive
proposals, and noncompetitive proposals) and their applicability shall be specified by the state. Cost plus a
percentage of cost and percentage of construction costs methods of contracting shall not be used. The
policies and procedures shall also include standards of conduct governing employees engaged in the award
or administration of contracts. (Other conflicts of interest are covered by §570.489(h).) The state shall
ensure that all purchase orders and contracts include any clauses required by Federal statutes, executive
orders and implementing regulations.

24 CFR Part 570.489(h)

(h) Contfiict of interest —(1) Applicability. (i} In the procurement of supplies, equipment, construction, and
services by the States, units of local general governments, and subrecipients, the conflict of interest
provisions in paragraph (g) of this section shall apply.

(ii) In all cases not governed by paragraph (g) of this section, this paragraph (h) shall apply. Such cases
include the acquisition and disposition of real property and the provision of assistance with COBG funds by
the unit of general local government or its subrecipients, lo individuals, businesses and other private entities.

(2) Conflicts prohibited. Except for eligible administrative or personnel costs, the general rule is that no
persons described in paragraph (h)(3) of this section who exercise or have exercised any functions or
responsibilities with respect to CDBG activities assisted under this subpart or who are in a position to
participate in a decisionmaking process or gain inside information with regard to such activities, may obtain
a financial interest or benefit from the activity, or have an interest or benefit from the activity, or have an
interest in any contract, subcontract or agreement with respect thereto, or the proceeds thereunder, either
for themselves or those with whom they have family or business ties, during their tenure or for one year

thereafter.

(3) Persons covered. The conflict of interest provisions for paragraph (h)(2) of this section apply to any
person who is an employee, agent, consultant, officer, or elected official or appointed official of the state, or
of a unit of general Jocal government. or of any designated public agencies, or subrecipients which are
receiving CDBG funds.

(4) Exceptions: Thresholds requirements. Upon writlen request by the Stale, an exception to the provisions
of paragraph (h){2) of this section inveolving an employee, agent, consultant, officer, or elected official or
appointed official of the stale may be granted by HUD on a case-by-case basis. In all other cases, the state
may grant such an exception upon written request of the unit of general local government provided the state
shall fully document its determination in compliance with ali requirements of paragraph (h)(4) of this section
including the state's position with respect to each factor at paragraph (h)(5) of this section and such
documentation shall be available for review by the public and by HUD. An exception may be granted after it
is determined thal such an exception will serve to further the purpose of the Act and the effective and
efficient administration of the program or-project of the state or unit of general local government as
appropriate. An exception may be considered only after the state or unit of general local government, as
appropriate, has provided the following:

(1) A disclosure of the nature of the conflict, accompanied by an assurance that there has been public
disclosure of the conflict and a description of how the public disclosure was made; and

(ii) An opinion of the attorney for the state or the unil of general local government, as appropriate, that the
interest for which the exception is sought would not violate state or local law.

(5) Factors to be considered for exceptions. In determining whether to grant a requested exceplion after the
requirements of paragraph (h)(4) of this section have been satisfaclorily met, the cumulative effect of the
following factors, where applicable. shall be considered:



HUD CDBG Conflict of Interest Regulation

(i) Whether the exception would provide a significant cost benefit or an essential degree of expertise to the
program or project which would otherwise not be available,

(i) Whether an opportunity was provided for open competitive bidding or negotiation;

(iii) Whether the person affected is a member of a group or class of low or moderate income persons
intended to be the beneficiaries of the assisted activity, and the exception will permit such person to receive
generally the same interests or benefits as are being made available or provided to the group or class;

(iv) Whether the affected person has withdrawn from his or her functions or responsibilities, or the
decisionmaking process with respect 1o the specific assisted activity in question;

(v) Whether the interest or benefit was present before the affected person was in a position as described in
paragraph (h)(3) of this section;

(vi) Whether undue hardship will result either to the State or the unit of general iocal governménl or the
person affected when weighed against the public interest served by avoiding the prohibited conflict; and

(vii) Any other relevant considerations.



Conflict of Interest Regulations
Excerpt from 24 CFR Part 85, Section 85.36(b}3), “Code of Conduct":

Grantees and sub-grantees will maintain a written code of standards of conduct
goveming the performance of their employees engaged in the award and administration of
contracts. No employee, officer or agent of the grantee or sub-grantee shall participate In
selection, or in the award or administration of a contract supported by Federal funds if a conflict
of interest, real or apparent, would be involved. Such a conflict would arise when:

0] The employee, officer or agent;

(i) Any member of his immediate family;

(i) His or her partner; or

(iv)  An-crganization which employees, or is about to employ, any of the above, has a
financia! or othev listerest in the firm selected for award. The grantee's or sub-grantee’s officers,
employees or agents will nefther solicit nor accept gratuities, favors or anything of monetary
value from contractors, potential contractors or parties to sub-agreements. Grantee and sub-
grantees may set minimum rules where the financal interest is not substantial or the gift is an
unsolidted item of nominal intrinsic value. To the extent pemmitied by State or local law or
regulations, such standards or conduct will provide for penalties, sanctions, or other discipfinary
actions for violations of such standards by the grantee's and sub-grantee's officers, employees,
or agents, or by contractors or their agents. The awarding agency may in regulation provide
additional prohibitions relative to real, apparent or potential conflicts of interest.

HUD Regulations, 24 CFR Part 570.489(h), "Conflict of Interest"

(1) Applicability -

(i) In the procurement of supplies, equipment, construction, and services by recipients,
and by subrecipients, the conflict of interest provisions of .... [24 CFR, Part 85, Section
85.36(b)(3) (above provisions)] shall apply. ’ -

(ii) In all cases not govemed by .... [24 CFR, Part 85, Section 85.36(b)(3)], the provisions
of this paragraph (section) ... shall apply. Such cases include the acquisition and disposition of
real property and the provision of assistance with CDOBG funds by the unit of general local
govemment or its subreciplents, to individuals, businesses and other private entities.

(2) Conflicts prohibited -

Except for eligible administrative or personnel costs, the general rule is that no persons
described in paragraph (h)(3) of this section who exercise or have exercised any functions or
responsillities with respect to COBG activities assisted under this subpart or who are in a
position to participate in a decision making process or gain inside information with regard to
such aclivities may obtain a finandal interest or benefit from the activity, or have an interest or
benefit from the activity or have an interest in any contract, subcontract or agreement with
respect thereto, or the proceeds thereunder, either for themselves or those with whom they
have family or business ties, during their tenure or for one year thereafter.

(3) Persons covered -

The conflict of interest provisions of paragraph (h){2) of this section apply lo any person
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who is an employee, agent, consultant, officer, or elected official or appointed official of the

Staleudawmdgenaalbcalgovenunerumdanydesignatedptbﬁcagmesor
subrecipients which are receiving CDBG funds.

(4) Exceptions: threshold requirements -

Upon the written request by the State an exception to the provisions of paragraph (hX2)
of this section involving an employee, agent, consultant, officer, or elected officlal or appointed
official of the State may be granted by HUD on a case-by-case basis. -In all other cases, the
State may grant such an exception upon written request of the unit of general local govemment
provided the State shall fulty document its determination In compliance with all requirements of
paragraph (h)(4) of this section iIncluding the State's position with respect to each factor at
paragraph (h)(5) of this section and such documentation shall be avallable for review by-the
public and by HUD. An exception may be granted after it is determined that such an exception
will serve to further the purpose of the Act and the effective and efficlent administration of the
program or project of the State or unit of general local govermmment as appropriate. An exception
may be considered only after the State or unit of general local govemment, as appropriate, has
provided the following:

(i) A disdosure of the nature of the conflict, accompanied by an assurance that
there has been public disclosure of the conflict and a description of how the public disclosure
was made; and

(#) An opinion of the attomey for the State or the unit of general local govemment,
as approptiate, that the Interest for which the exception Is sought would not violate State or local
law.

(5) Factors to be considered for exceptions -

in determining whether to grant a requesied exception after the requirements of (h)(4) of
this section have been satisfactority met, the cumulative effect of the following factors, where
applicable, shall be considered:

(i) Whether the exception would provide a sigrificant cost benefit or an essential
degree of expertise to the program or project which would otherwise not be available:

()  Whether an opportunity was provided for open competitive bidding or negotiation:

(iii) Wheﬂwrﬂwpersmaﬂedédbamwnberdag:mpordassdbwmmodemle
income persons intended to be the benefictaries of the assisted activity, and the exception will
permit such person to receive generally the same interests or benefits as are being made
avallable or provided to the group or class:

(iv)  Whether the affected person has withdrawn from his or her functions or
responsibliities, or the decision making process with resect to the spedfic assisted activity in
question:

{v) Whether the Interest or benefit was present before the affected person was in a
position as described in paragraph (h)(3) of this section:

(vi)  Whether undue hardship will resutt either to the State or the unit of general local
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govemment or the person affected when weighed against the public interest served by avoiding
the prohiblted confict; and

(vii)  Any other relevant considerations.
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GUIDANCE ON THE CONFLICT OF INTEREST PROHIBITION

The Department of Community Affairs (DCA) interprets this regulation in its broadest sense.
DCA applies the ordinary meaning of the term “family or business ties” as follows:

o Family: “A group of people related by ancestry or marriage; relatives.”
¢ Business: “The buying and selling of commodities and services; commerce, trade.”
e Ties: “Something that connects, binds or joins; bond; link."

In any situation arguably falling within the confiicts prohibited by 24 CFR Part 570.489(h)(2), as
interpreted by DCA, the COBG or HOME/CHIP Appficant or Recipient should immediatety
comtact DCA for guidance. -

Applicants miust indude information about any possible conflict of interest situations in their
Applications and explain how the regulation will be met. Exceptions will be considered if such
applications are funded.

Lar
DCA will make every effort to grant exceptions to the general conflict of interest prohibition,
within the authority of 24 CFR Part 489(h)(4) and (h)}5), where prior public disclosure has
occurred.

In accordance with 24 CFR Part 489(h)(5), DCA must consider the cumulative effect of the
following factors, where applicable, in determining whether to grant an exception:

i Whether the exception would provide a significamt cost benefit or an essential
degree of expertise to the program or project which would otherwise not be
available;

ii. Whether an opportunity was provided for open competitive bidding or negotiation;

ifi. Whether the person affected is a member of a group or class of low or moderate
income persons intended to be the beneficiaries of the assisted activity, and the
exception will permit such person to receive generally the same interests or
benefits as are belng made avallable or provided to the group or dass.

iv. Whether the affected person has withdrawn from his or her functions or
responsibliities, or the decision-making process with respect to the specific
assisted activity in question;

v. Whether the Interest or benefil was present before the affecied person was in a
position as described in paragraph (h)(3) of this section; -

vi. Whether the undue hardship will result either to the State or the unit of general
local government or the person affected when weighed against the public interest
served by avoiding the prohibited conflict; and

Vii. Any other relevant considerations.

However, it should be noted that exceptions are not always granted. To avoid the risk of having
to make reimbursements to DCA, COBG and HOME/CHIP, reciplents are advised that requests
for exceptions should be submitted and considered by DCA before federal funds are expended.

To seek such an exception, a written request for an exception must be submitted by the unit of
local government which:
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- Fulty discdoses the conflict or potential conflict of interest, prior to the unit of govermment
undertaking any action which results or may result in a conflict of interest, real or apparent;
and <

« A descripion as to how the conflict of interest was publicly disclosed and a written opinion of
the local government’s attomey that the interest for which the exception is sought would not
violate state or local law must accompany the request.
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Exhibit VUl

Section 104(d) Deﬂnltlons

Section 104(d) ollheHousmg andConwmeDevel-opmentAdol 1974 asamended.
and HUD regulations require COBG reciplents to utifize certain definitions to determine i
the “one-for-one™ replacement of low and moderate income housing units ks required.
This Exhibit lo the COBG Rediplents Manual provides the definitions that DCA uses.
Should a CDBG reciplent wish to deviate from the foflowing definitions it will be
necessary to obtain prior approval from DCA.

3.

Standard Condition: L
The structural/mechanical conditions of a dwelling unit comply with a locally adopted
housing code (if appropriate) and/or, at a minlmum, the Housing Quality Standards of
the Section 8 Housing Assistance Payments Program. e

Substandard Condition:

The structural/mechanical conditions of a dwelling unit do not comply with a locally
adopted housing code (if appropriate) or, at a minimum, the Housing Quality
Standards of the Seclion 8 Housing Assistance Payments Program.

Substandard Condition Suitable for Rehabllitation:

The structuralVmechanical conditions of-a dwelling Unit do not comply with a locally
adopled housing code (if appropriate) or, at-a minimum, the Housing Quality
Standards of the Section 8 Housing Assistance Payments Program. However, the
dwelling unit is determined to be “structurally feasible for rehabilitaion” according to
the Housing Rehabilitation Feasibility Test

Occuplable Dwelling Unit: '

Dwelling unit is in “Standard Condition™ or “Substandard Condiion Suitable lor
Rehabliitation™ (See above.)

Vacant Occupiable Dwefling Unit:

A vacant dweling unit that is In a "Standard Condition”; orvacamdweuinguﬂ‘tmath;
in a "Substandard Condition Suiltable for RehabilRation”; or a dwelling unit In any
concﬁﬁmmalhasbeenleganyooamiedatw&mwmmmepeﬁodbegkthS
months before the dale of execution of the contract oovemwg the rehabilitation of
demolition of the unit.

Unoccuplable:
S{bslandarddweﬂmgurmlsdiapldatedanddoesnotmeetthe “Structural
Feasibility” of the Housing Rehabfiitation Feasibility Test.

Low-moderate-income dwelling unit:
A dwelling unit with a market rent (including utifity costs) that does not exceed the

applicable HUD Fair Market Rent (FMR) for existing housing.
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Exhlbit IX

GUIDEFORM RESIDENTIAL ANTIDISPLACEMENT AND RELOC-AT]ON
ASSISTANCE PLAN
(To be submitted to DCA béfore the demolition or conversion ofany occupled or vacant
occuplable low and moderate Income dwelling unit)

The [recipient] will replace al occupled and “vacant occuplable”™ “lowfmoderate income
housing” demolished or converted lo a use other than as lower Income housing in
ootmecﬁonmmapm;edasslstedwnhiundspmwdedundermeConmwﬂty
Development Block Grant program. S
All replacement housing will be provided within three years after the commencement of
the demolition or conversion. Belore entering into a contract committing the [reciplent] to
provide funds for a project thal wil dwectly result in demofition or conversion, the
[recipient] wil make public by [desaibe how, such as publication in a newspaper of
general drculation] and submit to Georgla Department of Community Affalrs the
following information in writing:

1. A descriplion of the proposéd project;

2. The address, number of bedroorhs, and location on a map-of low/moderate- income.
housing that will be demofished or converted to a use other than as lower Income
housing as a resutt'of an assisted project;

(See Attached Residential Antidisplacement Plan Spreadsheer)

3. A lime schedule for the commencement and completlon of the demolition or
conversion;

(See Attached Residential Antidisplacement Plan Spreadsheef)

4. To the extent known, the address, number of bedrooms and location on a map of the
replacement housing that has been or will be provided;
(See Anached Residential Antidisplacement Plan Spreadsheel)

5. Verification from funding source of the address and number of bedrooms, wrthatime
schedule, for the provision olmetepiaoernenl housing;

6. Verification from a qualified source that the replacement housing units” rent and
utifities are below “fair market rent’;

7. The basis lor concluding that the replacement housing will remain low and moderate
income housing for at least 10 years from the dale of inilial occupancy (i.e. the

demographics of nelghborhood);

8. Information demonstrating that any proposed replacement of housing units with
smaller dwelling units (e.g., a 2-bedroom unit with two 1-bedroom units), or any
proposed replacement of efficiency or single-room occupancy (SRO) units with units
of a diflerent size, Is appropriate and consistent with the housing needs and priorities
identified in the approved Consofidated Plan).



To the extent thal the spedific location of the replacement housing and other data in
items 4 through 8 are not available al the time of the submission, the [recipient] will
identify the general localion of such housing on a map and complete the disdlosure and
ammbnmmmensassoonasdwspeaﬁcdammavafab!e

The {name amiphonemmba’ofﬂneaﬂioe] ks responsible for tracking the replaoement
lower income housing and ensuring that if is provided within the required period.

The [namewwdphmamﬂbaroftfwoﬂioe]lsresponsblelapmwdngmlouﬂon
payments and other salocation assistance to any low/moderate income person displaced
by demolition of any housing or the conversion of lower income housing to another use.

Consistent with the goals and objectives of activilies assisted under the Act, the
[recipien( will take the following steps 1o minimize the direct and indirect displacement of
persons from thelr homes (st only the steps the Reciplent intends 1o take, the following
are examples.) )

1. Coordinate code enforcement with rehabilitation and housing assistance programs.

2. Evaluate housing codes and rehabilitation standards In reinvestment areas to
prevent undue financial burden on established owners and tenants.

3. Slage rehabilitation of apartment units lo allow tenanis lo remain in the
buiiding/complex during and after the rehabilitation, working with empty units first.

4. Amange lor fadlities to house persons who must be relocated temporanly during
rehabilitation and reconstruction.

5. Adopl polides to identiy and mitigate displacement resulting from intensive public

, investment In nelghborhoods.

6. Adopt policies which provide reasonable protection for tenants faced with conversion
to a condominium or cooperalive.

7. Adopt lax assessmemt policles, such as deferred lax payment plans, to reduce
impact of increasing property tax assessments on lower income ownef-oowpants of
tenants in revitalizing areas.

8. Establish counseling centers to provide homeowners and Ienants with information on
asslstanoemahﬂtheipﬂmmnahhﬂwkne@wbodwodnmetaoaof
revitalization pressures.

9. Execute a Rent Regutatory Agreement that limits rent and utilities below “Fair Market
Rent" and within tenant’s “inandial means™. (Required for all rental rehab!litaﬁon
projects) . '

Date of Submission lo DCA Signature of Authorized Representative

Date of Submission of CDBG Application
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APPENDIX A

Georgia Local Government Public Works Construction Law
(O.C.G.A § 36-91-1 through §36-91-95)

36-91-1

This chapter shall be known and may be cited as the "Georgia Local Government Public Works
Construction Law ”

36-91-2
As used in this chapter, the term:

(1) "Bid bond” means a bond with good and sufficient surety or sureties for the faithful acceptance of
the contract payable to, in favor of, and for the protection of the governmental entity for which the contract
Is to be awarded

(2) "Change order” means an alteration, addition, or deduction from the original scope of work as
defined by the contract documents to address changes or unforeseen conditions necessary
for project completion.

(3) "Competitive sealed bidding” means a method of soliciting public works construction contracts
whereby the award is based upon the lowest responsive, responsible bid in conformance with the
provisions of subsection (b) of Code Section 36-91-21.

{(4) "Competitive sealed proposals” means a method of soliciting public works contracts whereby the
award is based upon criteria identified in a request for proposals in conformance with the provisions of
subsection (¢) of Code Section 36-91-21

(5) "Emergency” means any situation resulting in imminent danger to the public health or safety or the
ioss of an essential governmental service.

(6) "Governing authority” means the official or group of officials responsible for governance of a
governmental entity

(7) "Governmental entity" means a county, municipal corporation, consolidated government, authority,
board of education, or other public board, body, or commission but shall not include any authority, board,
department, or commission of the state, or a public transportation agency as defined by Chapter 9 of Title
32

(8) "Payment bond” means a bond with good and sufficient surety or sureties payable to the
governmental entity for which the work is to be done and intended for the use and protection of all
subcontractors and all persons supplying labor, materials, machinery, and equipment in the prosecution
of the work provided for in the public works construction contract.

(9) "Performance bond" means a bond with good and sufficient surety or sureties for the faithful
performance of the contract and to indemnify the governmental entity for any damages occasioned by a
failure to perform the same within the prescribed time. Such bond shall be payable to, in favor of, and for
the protection of the governmental entity for which the work is to be done.

(10) "Public works construction” means the building, altering, repairing, improving, or demolishing of
any public structure or building or other public improvements of any kind to any public real property other



-

than those projects covered by Chapter 4 of Title 32. Such term does not include the routine operation,
repair. or maintenance of existing structures, buildings, or real property.

(11) "Responsible bidder” or "responsible offeror” means a person or entity that has the capability in all
respects o perform fully and reliably the contract requirements.

(12) "Responsive bidder" or "tesponsive offeror" means a person or entity that has-submitted a bid or
proposal that conforms in all material respects to the requirements set forth in the invitation for bids or
request for proposals

(13) "Scope of project” means the work required by the original contract documents and any
subsequent change orders required or appropriate to accomplish the intent of the project as described in
the bid documents.

(14) "Scope of work” means the work that is required by the contract documents.

(15) "Sole source” means those procurements made pursuant to a written determination by a
governing authority that there is only one source for the required supply, service, or construction item.

36-91-20.

(a) All public works construction contracts subject to this chapter entered into by a governmental entity
with private persons or entities shall be in writing and on file and available for public inspection at a place
designated by such governmental entity. Municipalities and consolidated governments shall execute and
enter into contracts in the manner provided in applicable local legislation or by ordinance.

(b) Prior to entering into a public works construction contract other than those exempted by Code
Section 36-91-22, a governmental entity shall publicly advertise the contract opportunity.

Such notice shall be posted conspicuously in the governing authority’s office and shall be advertised in
the legal organ of the county or by electronic means on an Internet website of the governmental entity or
an Internet website identified by the governmental entity. Contract opportunities shall be advertised a
minimum of two times, with the first advertisement occurring at least four weeks prior to the opening of the
sealed bids or proposals. The second advertisement shall follow no earlier than two weeks from the first
advertisement. Plans and specifications shall be available on the first day of the advertisement and shall
be open to inspection by the public. The advertisement shall include such details and specifications as
will enable the public to know the extent and character of the work to be done. All required notices of
advertisement shall also advise of any mandatory prequalification requirements or pre-bid conferences as
well as any federal requirements pursuant to subsection (d) of Code Section 36-91-22.

(c) Governmental entities are authorized to utilize any construction delivery method, provided that all
public works construction contracts subject to the requirements of this chapter that:

(1) Place the bidder or offeror at risk for construction; and
(2) Require labor or building materials in the execution of the contract
shall be awarded on the basis of competitive sealed bidding or competitive sealed proposals.
Governmental entities shall have the authority to reject any and all bids or proposals and to waive
technicalities and informalities.
(d) No governmental entity shall issue or cause to be issued any addenda modifying plans and
specifications within a period of 72 hours prior to the advertised time for the opening bids or proposals,

excluding Saturdays, Sundays, and legal holidays. However, if the necessity arises to issue an
addendum modifying plans and specifications within the 72 hour period prior to the advertised time for the

56



opening of bids or proposals, excluding Saturdays, Sundays, and legal holidays. then the opening of bids
or proposals shall be extended at least 72 hours, excluding Saturdays, Sundays. and legal holidays, from
the date of the original bid or proposal opening without need to readvertise as required by subsection (b)
of this Code section &

(e) Bid and coniract documents may contain provisions authorizing the issuance of change orders,-
without the necessity of additional requests for bids or proposals, within the scope of the project when
appropriate or necessary in the performance of the contract. Change orders may not be used to evade
the purposes of this article.

(f) Any governmental entity may, in its discretion, adopt a process for mandatory prequalification of
prospective bidders or offerors; provided, however, that:

(1) Critenia for prequalification must be reasonably related to the project or the quality of work;

(2) Criteria for prequalification must be available to any prospective bidder or offeror requesting such
information;

(3) Any prequalification process must include a method of notifying prospective bidders or offerors of
the criteria for prequalification; and

(4) Any prequalification process must include a procedure for a disqualified bidder to respond to his or
her disqualification to a representative of the governmental entity, provided, however, that such procedure
shall not be construed to require the governmental entity to provide a formal appeals procedure.

36-91-21

(a) It shall be unlawful to let out any public works construction contracts subject to the requirements of
this chapter without complying with the competitive award requirements contained in this Code section.
Any contractor who performs any work of the kind in any other manner and who knows that the public
works construction contract was let out without complying with the notice and competitive award
requirements of this chapter shall not be entitled to receive any payment for such work.

{b) Any competitive sealed bidding process shall comply with the following requirements:

(1) The governmental entity shall publicly advertise an invitation for bids;
(2) Bidders shall submit sealed bids based on the criteria set forth in such invitation;

(3) The governmental entity shall open the bids publicly and evaluate such bids without discussions
with the bidders, and

(4) The contract shall be awarded to the lowest responsible and responsive bidder whose bid meets
the requirements and criteria set forth in the invitation for bids; provided, however, that if the bid from the
lowest responsible and responsive bidder exceeds the funds budgeted for the public works construction
contract, the governmental entity may negotiate with such apparent low bidder to obtain a contract price
within the budgeted amount. Such negotiations may include changes in the scope of work and other bid
requirements.

(c)(1) In making any competitive sealed proposal, a governmental entity shall:

(A) Publicly advertise a request for proposals, which request shall include conceptual program
information in the request for proposals describing the requested services in a level of detail appropriate
to the project delivery method selected for the project, as well as the relative importance of the evaluation
factors;

(B) Open all proposals received at the time and place designated in the request for proposals so as to
avoid disclosure of contents to competing offerors during the process of negotiations; and

(C) Make an award to the responsible and responsive offeror whose proposal is determined in writing
to be the most advantageous to the governmental entity, taking into consideration the evaluation factors
set forth in the request for proposals. The evaluation factors shall be the basis on which the award
decision is made. The contract file shall indicate the basis on which the award is made.



(2) As set forth in the request for proposals, offerors submitting proposals may be afforded an
opportunity for discussion, negotiation, and revision of proposals. Discussions, negotiations, and revisions
may be permitted after submission of proposals and prior to award for the purpose of obtaining best and
final offers. In accordance with the request for proposals, all responsible offerors found by the
governmental entity to have submitted proposals reasonably susceptible of being selected for award shall
be given an opportunity to participate in such discussions, negotiations, and revisions. During the
process of discussion, negotiation, and revision, the governmental entity shall not disclose the contents of
proposals to competing offerors

(d) Whenever a public works construction contract for any governmental entity subject to the
requirements of this chapter is to be let out by competitive sealed bid or proposal, no person, by
himself or herself or otherwise, shall prevent or attempt to prevent competition in such bidding or
proposals by any means whatever. No person who desires to procure such work for himself or herself or
for another shall prevent or endeavor to prevent anyone from making a bid or proposal therefor by any
means whatever, nor shall such person so desiring the work cause or induce another to withdraw a bid or
proposal for the work.

(e) Before commencing the work, any person who procures such public work by bidding or proposal
shall make an oath in writing that he or she has not directly or indirectly violated subsection (d) of this
Code section. The oath shall be filed by the officer whose duty it is to make the payment. If the
contractor is a partnership, all of the partners and any officer, agent, or other person who may have
represented or acted for them in bidding for or procuring the contract shall also make the oath. If the
contractor is a corporation, all officers, agents, or other persons who may have acted for or represented
the corporation in bidding for or procuring the contract shall make the oath. If such oath is faise, the
contract shall be void, and all sums paid by the governmental entity on the contract may be recovered by
appropriate action.

(f) If any member of a governmental entity lets out any public works construction contract subject to the
requirements of this article and receives, takes, or contracts to receive or take, either directly or indirectly,
any part of the pay or profit arising out of any such contract, he or she shall be guilty of a misdemeanor.

{(9) No public works construction contract with a governing authority shall be valid for any purpose unless
the contractor shall comply with all bonding requirements of this chapter. No such contract shall be valid
if any governmental entity lets out any public works construction contract subject to the requirements of
this chapter without complying with the requirements of this chapter.

36-91-22.

(a) The requirements of this chapter shall not apply to public works construction projects, when the same
can be performed at a cost of less than $100,000.00. Public works construction projects shall not be
subdivided in an effort to evade the provisions of this chapter.

(b) Any governmental entity having a correctional institution shall have the power and authority to
purchase material for and use inmate labor in performing public works construction projects; and in such
cases, this chapter shall not apply. Any governmental entily may contract with a governmental entity
having a correctional institution for the use of inmate labor from such institution and use the inmates in the
performance of any public works construction project, and in such cases, this chapter shall not apply.

(c) In the event that the labor used or to be used in a public works construction project is furnished at no
expense by the state or federal government or any agency thereof, the governing authority shall have the
power and authority to purchase material for such public works construction project and use the labor
furnished free to the governmental entity; and in such case, this chapter shall not apply.



(d) Where a public works construction contract involves the expenditure of federal assistance or funds,
the receipt of which is conditioned upon compliance with federal laws or regulations regarding the
procedures for awarding public works construction contracts, a governmental entity shall comply with
such federal requirements and shall not be required to comply with the provisions of this chapter that
differ from the federal requirements. The governmental entity shall provide notice that federal procedures
exist for the award of such contracts in the advertisement required by subsection (b) of Code Section 36-
91-20. The availability and location of such federal requirements shall be provided to any person
requesting such information. ‘

(e) The requrements of this chapter shall not apply to public works construction projects necessitated by
an emergency. provided, however, that the nature of the emergency shall be described in the minutes of
the governing authority. Any contract let by a county pursuant to this subsection shall be ratified, as soon
as practicable. on the minutes of the governing authority, and the nature of the emergency shall be
described therein.

(f) Except as otherwise provided in Chapter 4 of Title 32, the requirements of this chapter shail not apply
to public works construction projects subject to the requirements of Chapter 4 of Title 32.

(g) The requirements of this chapter shall not apply to public works construction projects or any portion
of a public works construction project self-performed by a governmental entity. If the governmental entity
contracts with a private person or entity for a portion of such project, the provisions of this chapter shall
apply to any such contract estimated to exceed $100,000.00.

{h) The requirements of this chapter shall not apply to sole source public works construction contracts.

(1) The requirements of this chapter shall not apply to hospital authorities; provided, however, that a
public works construction contract entered into by a hospital authority shall be subject to the requirements
of this chapter if, in connection with such contract, the hospital authority either:

(1) Incurs indebtedness and secures such indebtedness by pledging amounts to be received by such
authority from one or more counties or municipalities. through an intergovernmental contract entered into
in accordance with Code Section 31-7-85; or

(2) Receives funds from the state or one or more counties or municipalities for the purpose of financing
a public works construction project, which moneys are not for reimbursement of health services provided.

36-91-40

(a)(1) Any bid bond, performance bond, payment bond, or security deposit required for a public works
construction contract shall be approved and filed with the treasurer or the person performing the duties
usually performed by a treasurer of the obligee named therein. At the option of the governmental entity, if
the surety named in the bond is other than a surety company authorized by law to do business in this
state pursuant to a current certificate of authority to transact surety business by the Commissioner of
Insurance, such bond shall not be approved and filed unless such surety is on the United States
Department of Treasury’s list of approved bond sureties.

(2} Any bid bond, performance bond, or payment bond required by this Code section shall be approved
as to form and as to the solvency of the surety by an officer of the governmental entity
negotiating the contract on behalf of the governmental entity. In the case of a bid bond, such approval
shall be obtained prior to acceptance of the bid or proposal. In the case of payment bonds and
performance bonds, such approval shall be obtained prior to the execution of the contract

(b) Whenever, in the judgment of the obligee:
(1) Any surety on a bid, performance, or payment bond has become insolvent,

(2) Any corporate surety is no longer certified or approved by the Commissioner of Insurance to do
business in the state; or



(3) For any cause there are no longer proper or sufficient sureties on any or all of the bonds,

the obligee may require the contractor to strengthen any or all of the bonds or to furnish a new or
additional bond or bonds within ten days. Thereupon, if so ordered by the obligee, all work on the
contract shall cease unless such new or additional bond or bonds are furnished. If such bond or bonds
are not furnished within such time, the obligee may terminate the contract and complete the same as the
agent of and at the expense of the contractor and his or her sureties.

36-91-50.

(2) Bid bonds shall be required for all public works construction contracts subject to the requirements of
this article with estimated bids or proposals over $100,000.00; provided, however, that a governmental
entity may require a bid bond for projects with estimated bids or proposals of $100,000.00 or less.

{b) In the case of competitive sealed bids, except as provided in Code Sections 36-91-52 and 36-91-53,
a bid may not be revoked or withdrawn until 60 days after the time set by the governmental entity for
opening of bids. Upon expiration of this time period, the bid will cease to be valid, unless the bidder
provides written notice to the governmental entity prior to the scheduled expiration date that the bid will be
extended for a time period specified by the governmental entity.

(c) In the case of competitive sealed proposals, the governmental entity shall advise offerors in the
request for proposals of the number of days that offerors will be required to honor their proposals;
provided, however, that if an offeror is not selected within 60 days of opening the proposals, any offeror
that is determined by the governmental entity to be unlikely of being selected for contract award shall be
released from his or her proposal.

(d) If a governmental entity requires a bid bond for any public works construction contract, no bid or
proposal for a contract with the governmental entity shall be valid for any purpose unless the contractor
shall give a bid bond with good and sufficient surety or sureties approved by the governing authority. The
bid bond shall be in the amount of not less than 5 percent of the total amount payable by the terms of the
contract. No bid or proposal shall be considered if a proper bid bond or other security authorized in Code
Section 36-91-51 has not been submitted. The provisions of this subsection shall not apply to any bid or
proposal for a contract that is required by law to be accompanied by a proposal guaranty and shall not
apply to any bid or proposal for a contract with any public agency or body which receives funding from the
United States Department of Transportation and which is primarily engaged in the business of public
transportation.

36-91-51.

(a) In lieu of the bid bond provided for in Code Section 36-91-50, the governmental entity may accept a
cashier's check, certified check, or cash in the amount of not less than 5 percent of the total amount
payable by the terms of the contract payable to and for the protection of the governmental entity for which
the contract is to be awarded.

(b) When the amount of any bid bond required under this article does not exceed $300,000.00, the
governmental entity may, in its sole discretion, accept an irrevocable letter of credit issued by a bank or
savings and loan association, as defined in Code Section 7-1-4, in the amount of and in lieu of the bond
otherwise required under Code Section 36-91-50.

36-91-52.

(a) As used in this Code section, the term "bid” includes proposal and the term "bidder” includes offeror.

(b) Any governmental entity receiving bids subject to this article shall permit a bidder to withdraw a bid

from consideration after the bid opening without forfeiture of the bid security if the bidder has made an
appreciable error in the calculation of his or her bid and if:

60



(1) Such error in the calculation of his or her bid can be documented by clear and convincing written
evidence,

(2) Such error can be clearly shown by objective evidence drawn from inspection of the original work
papers, documents. or materials used in the preparation of the bid sought to be  withdrawn;

(3) The bidder serves written notice upon the governmental entity which invited proposals for the work
prior to the award of the contract and not later than 48 hours after the opening of bids,
excluding Saturdays. Sundays, and legal holidays;

(4) The bid was submitted in good faith and the mistake was due to a calculation or clencal error, an
inadvertent omission, or a typographical error as opposed to an error in judgment; and

(5) The withdrawal of the bid will not result in undue prejudice to the governmental entity or other
bidders by placing them in a materially worse position than they would have occupied if the bid had never
been submitted

(c) In the event that an apparent successful bidder has withdrawn his or her bid as provided in
subsection (b) of this Code section, action on the remaining bids should be considered as though the
withdrawn bid had not been received. In the event the project is relet for bids, under no circumstances
shall a bidder who has filed a request to withdraw a bid be permitted to resubmit a bid for the work.

(d) No bidder who is permitted to withdraw a bid pursuant to subsection (b) of this Code section shall for
compensation supply any material or labor to, or perform any subcontract or other work
agreement for, the person or firm to whom the contract is awarded or otherwise benefit, directly or
indirectly. from the performance of the project for which the withdrawn bid was submitted.

36-91-53.
(a) As used in this Code section, the term.

(1) "Affiliated corporation” means, with respect to any corporation, any other corporation related
thereto:

A) As a parent corporation;

B) As a subsidiary corporation.

C) As a sister corporation;

D) By common ownership or control, or

E) By control of one corporation by the other

(
{
(
(
(

(2) The term "bid" includes proposals.

(b) In any case where two or more affiliated corporations bid for a contract under this Code section and
any one or more of such affiliated corporations subsequently rescind or revoke their bid or bids in favor of
another such affiliated corporation whose bid is for a higher amount and the contract is awarded at such
higher amount to such other affiliated corporation, then the bid bond, proposal guaranty, or other security
otherwise required under this article of each affiliated corporation rescinding or revoking its bid shall be
forfeited.

36-91-54.
The obligee in any bid bond required o be given in accordance with this article shall be entitled to
maintain an action thereon at any time upon any breach of such bond; provided, however, that no action

may be instituted on the bonds or security deposits after one year from the completion of the contract and
the acceptance of the public work by the governmental entity.
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36-91-70

Performance bonds shall be required for all public works construction contracts subject to the
requirements of this chapter with an estimated contract amount greater than $100,000.00; provided,
however, that a governmental entity may require a performance bond for public works construction
contracts that are estimated at $100,000.00 or less. No public works construction contract requinng a
performance bond shall be valid for any purpose unless the contractor shall give such performance bond.
The performance bond shall be in the amount of at least the total amount payable by the terms of the
contract and shall be increased as the contract amount is increased.

36-91-71.

When the amount of the performance bond required under this article does not exceed $300,000.00 the
governmental entity may, in its sole discretion, accept an irrevocable letter of credit by a bank or savings
and loan association, as defined in Code Section 7-1-4, in the amount of and in lieu of the bond otherwise
required under this article.

36-91-72.

The obligee in any performance bond required to be given in accordance with this article shall be entitled
to maintain an action thereon at any time upon any breach of such bond; provided, however, no action
can be instituted on the bonds or security deposits after one year from the completion of the contract and
the acceptance of the public work by the governmental entity.

36-91-90.

Payment bonds shall be required for all public works construction contracts subject to the requirements of
this chapter with an estimated contract amount greater than $100,000.00; provided, however, that a
governmental entity may require a payment bond for public works construction contracts that are
estimated at $100,000.00 or less. No public works construction contract requiring a payment bond shall
be valid for any purpose, unless the contractor shall give such payment bond; provided, however, that, in
lieu of such payment bond, the governmental entity, in its discretion, may accept a cashier's check,
certified check, or cash for the use and protection of all subcontractors and all persons supplying labor,
materials, machinery, and equipment in the prosecution of work provided in the contract. The payment
bond or other security accepted in lieu of a payment bond shall be in the amount of at least the total
amount payable by the terms of the initial contract and shall be increased if requested by the
governmental entity as the contract amount is increased.

36-91-90.

Payment bonds shall be required for all public works construction contracts subject to the requirements of
this chapter with an estimated contract amount greater than $100,000.00; provided, however, that a
governmental entity may require a payment bond for public works construction contracts that are
estimated at $100,000.00 or less. No public works construction contract requiring a payment bond shall
be valid for any purpose, unless the contractor shall give such payment bond; provided, however, that, in
lieu of such payment bond, the governmental entity, in its discretion, may accept a cashier's check,
certified check, or cash for the use and protection of all subcontractors and all persons supplying labor,
materials, machinery, and equipment in the prosecution of work provided in the contract. The payment
bond or other security accepted in lieu of a payment bond shall be in the amount of at least the total
amount payable by the terms of the initial contract and shall be increased if requested by the
governmental entity as the contract amount is increased.

36-91-91.

If a payment bond or secunty deposit is not taken in the manner and form required in this article, the
corporation or body for which work is done under the contract shall be liable to all subcontractors and to



all persons furnishing labor, skill, tools, machinery, or materials to the contractor or subcontractor
thereunder for any loss resulting to them from such failure. No agreement, modification, or change in the
contract. change in the work covered by the contract, or extension of time for the completion of the
contract shall release the sureties of such payment bond.

36-91-92

(a) The contractor furnishing the payment bond or security deposit shall post on the public works
construction site and file with the clerk of the superior court in the county in which the site is located a
notice of commencement no later than 15 days after the contractor physically commences work on the
project and supply a copy of the notice of commencement to any subcontractor, materialman, or person
who makes a written request of the contractor. Failure to supply a copy of the notice of commencement
within ten calendar days of receipt of the wiitten request from the subcontractor, materialman, or person
shall render the provisions of paragraph (1) of subsection (a) of Code Section 36-91-93 inapplicable to
the subcontractor, materialman, or person making the request. The notice of commencement shall
include

(1) The name, address, and telephone number of the contractor;

(2) The name and location of the public work being constructed or a general description of the
improvement;

(3) The name and address of the governmental entity that is contracting for the public works
construction;

(4) The name and address of the surety for the performance and payment bonds, if any; and

(5) The name and address of the holder of the security deposit provided. if any.

(b) The failure to file a notice of commencement shall render the notice to contractor requirements of
paragraph (1) of subsection (a) of Code Section 36-91-93 inapplicable.

{c) The clerk of the superior court shall file the notice of commencement within the records of that office
and maintain an index separate from other real estate records or an index with the preliminary notices
specified in subsection (a) of Code Section 44-14-361.3. Each such notice of commencement shall be
indexed under the name of the governmental entity and the name of the contractor as contained in the
notice of commencement.

36-91-93

(a) Every person entitied to the protection of the payment bond or security deposit required to be given
who has not been paid in full for labor or material furnished in the prosecution of the work referred to
in such bond or security deposit before the expiration of a period of 90 days after the day on which
the last of the labor was done or performed by such person or the material or equipment or machinery
was furnished or supplied by such person for which such claim is made, or when he or she has
completed his or her subcontract for which claim is made, shall have the right to bring an action on
such payment bond or security deposit for the amount, or the balance thereof, unpaid at the time of
the commencement of such action and to prosecute such action to final execution and judgment for
the sum or sums due such person; provided, however, that:

(1) Any person having a direct contractual relationship with a subcontractor but no contractual
relationship, express or implied, with the contractor furnishing such payment bond or security
deposit on a public works construction project where the contractor has not complied with the
notice of commencement requirements shail have the right of action upon the payment bond or
security deposit upon giving written notice to the contractor within 90 days from the day on which
such person did or performed the last of the labor or furnished the last of the material or
machinery or equipment for which such claim is made, stating with substantial accuracy the
amount claimed and the name of the party to whom the material was furnished or supplied or for
whom the labor was performed or done. The notice to the contractor may be served by registered
or certified mail. postage prepaid, or statutory overnight delivery. duly addressed to the

63



contractor, at any place at which the contractor maintains an office or conducts his or her
business or at his or her residence, by depositing such notice in any post office or branch post
office or any letter box under the control of the United States Postal Service; alternatively, notice
may be served in any manner in which the sheriffs of this state are authorized by law to serve
summons or process; and

(2) Any person having a direct contractual relationship with a subcontractor but no contractual
relationship, express or implied, with the contractor furnishing such payment bond or security
deposit on a public works construction project where the contractor has complied with the notice
of commencement requirements in accordance with subsection (a) of Code Section 36-91-92
shall have the right of action on the payment bond or security deposit, provided that such person
shall, within 30 days from the filing of the notice of commencement or 30 days following the first
delivery of labor, material, machinery, or equipment, whichever is later, give to the contractor a
written notice setting forth:

(A) The name, address, and telephone number of the person providing labor, material,
machinery, or equipment;

(B) The name and address of each person at whose instance the labor, matenal, machinery, or
equipment is being furnished,

{C) The name and the location of the public works construction site; and

(D) A description of the labor, material, machinery, or equipment being provided and, if known,
the contract price or anticipated value of the labor, material, machinery, or equipment to be
provided or the amount claimed to be due, if any.

(b) Nothing contained in this Code section shall limit the right of action of a person entitied to the
protection of the payment bond or security deposit required to be given pursuant to this article to the
90 day period following the day on which such person did or performed the last of the labor or
furnished the last of the material or machinery or equipment for which such claim is made.

(c) Every action instituted under this Code section shall be brought in the name of the claimant without
making the governmental entity for which the work was done or was to be done a party to such
action

36-91-94

The official who has the custody of the bond or security deposit required by this article is authorized and
directed to furnish to any person making application therefor a copy of the bond or security deposit
agreement and the contract for which it was given, certified by the official who has custody of the bond or
security deposit. With his or her application, such person shall also submit an affidavit that he or she has
supplied labor-or materials for such work and that payment therefor has not been made or that he or she
is being sued on any such bond or security deposit. Such copy shall be primary evidence of the bond or
security deposit and contract and shall be admitted in evidence without further proof. Applicants shall pay
for such certified copies and such certified statements such fees as the official fixes to cover the cost of
preparation thereof, provided that in no case shall the fee fixed exceed the fees which the clerks of the
superior courts are permitted to charge for similar copies. '

36-91-95.

No action can be instituted on the payment bonds or security deposits after one year from the completion
of the contract and the acceptance of the public works construction by the proper public authorities. Every
action instituted under this article shall be brought in the name of the claimant, without the governmental
entity for which the work was done or was to be done being made a party thereto.
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Sample CDBG Contract Conditions
(Reprinted September 1, 2011)

ITEM PAGE
Section 3 Clause 2
Provision for Remedies Clause 3
Termination Clause 4
Equal Employment Opportunity (EEO) Clause 5
Standard Federal EEO Specifications (EO 11246) 7
Notice of Requirement for Affirmative Action 12
Certification of Nonsegregated Facilities 15
Standard Federal Labor Standards Provision 16
Contractor Certification Regarding Debarment, etc. 24
Clean Air and Clean Water Act Comphance 25
Performance, Payment and Bid Bonds 26
Contractor and Subcontractor Affidavit and Agreement 27

(for compliance with O.C.G.A. 13-10-91)

Be sure to have your local attorney review and approve all contract provisions.
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Section 3 Clause of the Urban Development Act of-1968

1.) The work to be performed under this contract is on a project assisted under a program
providing direct Federal financial assistance from the Department of Housing and Urban
Development and 1s subject to the requirements of section 3 of the Housing and Urban
Development Act of 1968, as amended. 12 U.S.C. 1701u. Section 3 requires that to the greatest
extent feasible opportunities for training and employment be given lower income residents of the
project area and contracts for work m connection with the project to be awarded to business
concerns which are located in, or owned 1n substantial part by persons residing 1n the area of the
project.

2.) The parties to this contract will comply with the provisions of said Section 3 and the
regulations issued pursuant thereto by the Secretary of Housing and Urban Development set forth
in 24 CFR Part 135, and all applicable rules and orders of the Department 1ssued thereunder prior
to the execution of this contract. The parties to this contract certify and agree that they are under
no contractual or other disability which would prevent them from complying with these
requirements.

3.) The contractor will send to each labor organization or representative of workers with which
he has a collective bargain-agreement or other contract or understanding, if any, a notice advising
the said labor organization or workers' representative of his commitments under this Section 3
clause and shall post copies of the notice in conspicuous places available to employees and
applicants for employment or training.

4.) The contractor will include this Section 3 clause in every subcontract for work in connection
with the project and will, at the direction of the applicant for or recipient of Federal financial
assistance, take appropriate action pursuant to the subcontract upon a finding that the
subcontractor is 1 violation of regulations issued by the Secretary of Housing and Urban
Development, 24 CFR Part 135. The contractor will not subcontract with any subcontractor
where it has notice or knowledge that the letter has been found in violation of regulations under
24 CFR Part 135 and will not let any subcontract unless the subcontractor has first provided it
with a preliminary statement of ability to comply with the requirements of these regulations.

5.) Comphance with the provisions of Section 3, the regulations set forth in the 24 CFR Part 135,
and all apphcable rules and orders of the Department i1ssued thereunder prior to the execution of
the contract, shall be a condition of the Federal financial assistance provided to the project,
binding upon the applicant or recipient for such assistance, its successors, and assigns. Failure to
fulfill these requirements shall subject the applicant or recipient, its contractors and
subcontractors, its successors, and assigns to those sanctions specified by the grant or loan
agreement or contract through which Federal assistance is provided, and to such sanctions as are
specified by 24 CFR Part 135.

Page 2 of 27



Sample "Provision for Remedies” Clause

Note: It is required that any contract, regardless of value, contain a provision for remedies in
case of violation or breach of terms, including sanctions. The following is a sample clause
which meets the requirement. There is no specific required language and the recipient’s attorney
should approve whatever language is used. — =

1.) Termination: Uneamed payments under this contract may be suspended or terminated upon
refusal to accept any additional conditions that may be imposed by City/County; or if the grant to
the City/County under the Community Development Block Grant Program is suspended or
terminated. Moreover, if through any cause, the contractor shall fail to fulfill its obligations
under this contract in a timely and proper manner, or if the contractor shall violate any of the
covenants, agreements, conditions or obligations of the contract documents; the City/County may
terminate this contract by giving written notice to the contractor and surety of such termination
and specifying the effective date of such termination. In such event, the City/County may take
over the work and prosecute the same to completion, by contract or otherwise, and the contractor
and his sureties shall be lhable to the City/County for any additional cost incurred by the Owner
in its completion of the work and they shall also be liable to the Owner for hquidated damages
for any delay in the completion of the work as provided below. Furthermore, the Contractor will
be paid an amount which bears the same ratio to the total compensation as the work and services
actually performed bear to the total work and services required. Provided, however, that if less
than sixty percent of the services required by this Contract have been performed upon the
effective date of such termination. the Contractor shall be reimbursed (in addition to the above
payment) for that portion of the actual out-of-pocket expenses (not otherwise reimbursed under
this Contract) ncurred by the Contractor during the Contract period which are directly
attributable to the uncompleted portion of the services required by this Contract.

2.) Liquidated Damages for Delays. If the work is not completed within the time stipulated,
therefore, including any extensions of time for excusable delays as heremn provided, the
Contractor shall pay to the Owner as fixed and agreed liquidated damages (it being impossible to
determine the damages occasioned by the delay) for each working day of delay, until the work is
completed, the amount as set forth in (insert location of liquidated damages statement, normally
found in the Contract General Conditions) and the Contractor and his sureties shall be liable to

the Owner for the amount thereof.

3.) Excusable Delays. The nght of the Contractor to proceed shall not be terminated nor shall the
Contractor be charged with liquidated damages for any delays in the completion of the work due:

(a) To any acts of the Government, including controls or restrictions upon or requisitioning of
matenials, equipment, tools, or labor by reason of war, National Defense, or any other national
emergency; o
(b) To any acts of the Owner;

(c) To causes not reasonable foreseeable by the parties to this Contract at the time of the
execution of the Contract which are beyond the control and without the fault or negligence of the
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Contractor. mcluding, but not restncted to, acts of God or of the public enemy, acts of another
Contractor in the performance of some other contract with the Owner, fires, floods, epidemics,
quarantine, strkes. freight embargoes. and weather of unusual severity such as hurricanes,
tomadoes. and cyclones; and

(d) To any delay of any subcontractor occasioned by any of the causes specified in subparagraphs.
(a) (b) and (c) or this subparagraph "d".

Provided, however, that the Contractor promptly notified the Owner within ten (10) days of the
cause of the delay. Upon receipt of such notification, the Owner shall ascertain the facts and the
cause and extent of delay. If upon the basis of the terms of this contract the delay is properly
excusable, the Owner shall extend the time for completing the work for a period of time
commensurate with the period of excusable delay.

Sample "Termination for Convenience Clause”
Note: it is required that a "termination” clause be included in any contract over 310,000 in
value. This is a sample clause. The recipient's attorney should approve whatever language is
used in the contract. There is no required language.
1.) Termination for Convenience of the (city or county):
The (city or county) may terminate this contract at any time for any reason by giving at least
thirty (30) days notice in wniting to the contractor. If the contract is terminated by the (city or

county) as provided herein, the contractor will be paid a fair payment as negotiated with the (city
or county) for the work completed as of the date of termination.
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Equal Employment Opportunity (EEO) Clause  ——— ———————

During the performance of this contract, the Contractor agrees as follows:

1.) The Contractor will not discriminate against any employee or applicant for employment
-because of race, color, religion, sex or national ongin. The Contractor will take affirmative
action to ensure that applicants are employed, and the employees are treated during employment
without regard to their race, color, rehigion, sex or national origin. Such action shall include, but
not be himited to the following: Employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and
selectioil for training, including apprenticeship. The Contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided setting
forth the provisions of this nondiscrimination clause.

2.) The Contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the Contractor, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex or national ongin.

3.) The Contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided
advising the said labor union or workers' representative of the Contractor's commitments under
this section, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

4.) The Contractor will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations and relevant orders of the Secretary of Labor.

5.) The Contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by rules, regulations and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records and accounts by the administering agency
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations and orders.

6.) In the event of the Contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of the said rules, regulations, or orders, this contract may be canceled,
terminated or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts or federally assisted construction contracts in accordance with
procedures authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by the rule, regulation, or order of the Secretary of Labor, or as otherwise
provided by law.

7.) The Contractor will include the portion of the sentence immediately preceding paragraph (1)

and the provisions of paragraphs (1) through (7) in every subcontract or purchase order unless
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to Section 204
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of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon
each subcontractor or vendor. The Contractor will take such action with respect to any
subcontract or purchase order as the adminmistering agency may direct as a means of enforcing
such provisions, including sanctions for noncomphance. Provided, however, that in the event a
Contractor becomes involved in. or is threatened with Iitigation with a subcontractor or vendor as
a result of such direction by the admimstening agency the contractor may request the United
States to enter into such litigation to protect the interests of the United States.
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STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION
CONTRACT SPECIFICATIONS
(EXECUTIVE ORDER 11246)

1.) As used n these specifications:

a. "Covered area” means the geographical area described in the solicitation from which this
contract resulted; ; ;

b. "Director” means Director, Office of Federal Contract Compliance Program, United States
Department of Labor, or any person to whom the Director delegates authority:;

c.. "Employer identification number” means the Federal Social Secﬁrity Number used on the
Employer's Quarterly Federal Tax Return, US. Treasury Department Form 941,

d. "Minority” includes:

(1) Black (all persons having origins in any of the Black African racial groups not of Hispanic
origin);

(11) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other
Spanish Culture or origin, regardless of race);

(1m) Asian and Pacific Islander (all persons having origins in any of the original peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and

(1v) American Indian or Alaskan Native (all persons having origins in any of the original peoples
of North America and maintaining identifiable tribal affiliations through membership and
participation or community identification).

2.) Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work
involving any construction trade, it shall physically mclude in each subcontract in excess of
$10,000 the provisions of these specifications and the Notice which contains the applicable goals
for minority and female participation and which is set forth in the solicitations from which this
contract resulted.

3.) If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved
by the US. Department of Labor in the covered area either individually or through an association,
its affirmative action obligations on all work in the Plan area (including goals and timetables)
shall be in accordance with that Plan for those trade which have unions participating in the Plan.
Contractors must be able to demonstrate their participation in and compliance with the provisions
of any such Hometown Plan. Each Contractor or Subcontractor participating in an approved Plan
is individually required to comply with its obligations under the EEO clause, and to make a good
faith effort to achieve each goal under the Plan in each trade in which it has employees. The
overall good faith performance by other Contractors or Subcontractors toward a goal in an

Page 7 of 27



approved Plan does not excuse any covered Contractor's or Subcontractor's failure to take good
faith efforts to achieve the Plan goals and timetables.

4.) The Contractor shall implement the specific affirmative action standards provided in
paragraphs 7a through p of these specifications. The goals set forth in the solicitation from
which this contract resulted are expressed as percentages of the total hours of employment and
training of minority and female utilization the Contractor should reasonably be able 10 achieve in
each construction trade in which it has employees in the covered area. The Contractor is
expected to make substantially uniform progress toward its goals in each craft during the period
specified.

5.) Neither the provisions of any collective bargaining agreement, nor the failure by a union with
whom the Contractor has a collective bargaining agreement, to refer either minorities or women
shall excuse the Contractor's obligations under these specifications. Executive Order 11246, or
the regulations promulgated pursuant thereto.

6.) In order for the non-working training hours of apprentices and trainees to be counted in
meeting the goals, such apprentices and trainees must be employed by the Contractor dunng the
training period and the Contractor must have made a commitment to employ the apprentices and
trainees at the completion of their traiming, subject to the availability of employment
opportunities. Trainees must be trained pursuant to training programs approved by the U. S.
Department of Labor.

7.) The Contractor shall take specific affirmative actions to ensure equal employment
opportunity. The evaluation of the Contractor's compliance with these specifications shall be
based upon its effort to achieve maximum results from its actions. The Contractor shall
document these efforts fully, and shall implement affirmative action steps at least as extensive as
the following:

a. Ensure and maintain a working environment free of harassment, inimidation and coercion at
all sites, and in all facilities at which the Contractor's employees are assigned to work. The
Contractor, where possible, will assign two or more women to each construction project. The
Contractor shall specifically ensure that all foremen, superintendents and other on-site
supervisory personnel are aware of and carry out the Contractor’s obligation to maintain such a
working environment, with specific attention to minority or female individuals working at such
sites or in such facihties.

b. Establish and maintain a current list of minonty and female recruitment sources, provide
written notification to minority and female recruitment sources and to community organizations
when the Contractor or its unions have employment opportunities available, and maintain a
record of the organizations' responses.

¢. Maintain a current file of the names, addresses and telephone numbers of each minority and

female off-the street applicant and minority or female referral from a union, a recruitment source
or community organization and of what action was taken with respect to each such individual. If
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such individual was sent to the union hiring hall for referral and was not réferred back to the
Contractor by the union, or if referred. not employed by the Contractor, this shall be documented
in the file with the reasons therefor, along with whatever additional actions the Contractor may
have taken.

d. Provide immediate writtén notification to the Director when the union of unions with which
the Contractor has a collective bargaining agreement has not referred to the Contractor a minority
person or woman sent by the Contractor, or when the Contractor has other information that the
union referral process has impeded the Contractor's efforts to meet its obligations.

e. Develop on-the-job training opportunities and/or participate in training programs for the area
which expressly include minorities and women, including upgrading programs and
apprenticeship and trainee programs relevant to the Contractor's employment needs, especially
those programs funded or approved by the Department of Labor. The Contractor shall provide
notice of these programs to the sources compiled under 7b above.

f. Disseminate the contractor's EEO policy by providing notice of the policy to unions and
training programs and requesting their cooperation in assisting the Contractor in meeting its EEO
obligations; by including it 1n any policy manual and collective bargaining agreement; by
publicizing it in the company newspaper, annual report, etc.; by specific review of the policy
with all management personnel and with all minority and female employees at least once a year;
and by posting the company EEO policy on bulletin boards accessible to all employees at each
location where construction work 1s performed.

g. Review, at least annually. the company's EEO policy and affirmative action obligations under
these specifications with all employees having any responsibility for hiring, assignment. lay-off,
termination or other employment decisions including specific review of these items with on-site
supervisory personnel such as Superintendents, General Foremen, etc., pnor to the nitiation of
construction work at any job site. A written record shall be made and maintained 1dentifying the
time and place of these meetings, persons attending, subject matter discussed and disposition of
the subject matter.

h. Disseminate the Contractor's EEO policy externally by including it in any advertising in the
news media, specifically including minonty and female news media, and providing wrntten
notification to and discussing the contractor's EEO policy with other contractors and
Subcontractors with whom the Contractor does or anticipates doing business.

1. Directs its recruitment efforts, both oral and wntten, to minority, female and community
organizations, to schools with minority and female students and to minority and female
recruitment and training organizations serving the Contractor's recruitment area and employment
needs. Not later than one month pror to the date for the acceptance of applications for
apprenticeship or other training by any recruitment source. The Contractor shall send written
notification to organizations such as the above, describing the openings, screening procedures,
and tests to be used in the selection process.
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J. Encourage present minority and female employees to recruit other minority persons and women
and. where reasonable. provide after school, summer and vacation employment of minonty and
female youth both on the site and in other areas of a Contractor's workforce.

k. Vahdate all tests and other selection requirements where there is an obligation to do so under
41 CFR Part 60-3.

]. Conduct, at least annually, an inventory and evaluation at least of all minonty and female
personnel for promotional opportunities and encourage these employees to seek or to prepare for,
through appropriate training, etc., such opportunities.

m. Ensure that senionty practices, job classifications, work assignments and other personnel
practices, do not have a discnminatory effect by continually monitoring all personnel and
employment related activities to ensure that the EEO policy and the Contractor’'s obligations
under these specifications are being carried out.

n. Ensure that all facilities and company activities are nonsegregated except that separate or
single-user toilet and necessary changing facilities shall be provided to assure privacy between
the sexes.

0. Document and maintain a record of all solicitations of offers for subcontracts from minonty
and female construction contractors and suppliers, including circulation of solicitations to
minonty and female contractor associations and other business associations.

p. Conduct a review, at least annually, of all supervisors' adherence to and performance under the
Contractor's EEO policies and affirmative action obligations.

8.) Contractors are encouraged to participate in voluntary associations which assist in fulfilling
one or more of their affirmative action obligations (7a through p). The efforts of a contractor
association, joint contractor-union, contractor-community, or other similar group of which the
contractor is a member and participant may be asserted as fulfilling any one or more of 1ts
obligations under 7a through p of those Specifications provided that the Contractor actively
participates in the group, makes every effort to assure that the group has a positive impact on the
employment of minorities and women in the industry, ensures that the concrete benefits of the
program are reflected in the Contractor's minority and female workforce participation, makes a
good faith effort to meet 1ts individual goals and timetables, and can provide access to
documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor.
The obligation to comply, however, 1s the Contractor's and failure of such a group to fulfill an
obligation shall not be a defense for the Contractor’s noncompliance.

9.) A single goal for minorities and a separate single goal for women have been established. The
Contractor, however, is required to provide equal employment opportunity and to take
affirmative action for all minority groups, both male and female, and all women, both minority
and non-minority. Consequently, the Contractor may be in violation of the Executive Order if a
particular group is employed in a substantially disparate manner (for example, even though the
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Contractor has achieved it goals for women generally, the Contractor may be in violation of the
Executive Order it a specific minority group of women is underutilized).

10.) The Contractor shall not use the goals and timetables or affirmative action standards to
discriminate against any person because of race color, religion, sex or national ongin.

11.) The Contractor shall not enter into any Subcontract with any person or firm debarred from
Government contracts pursuant to Executive Order 11246.

12.) The Contractor shall carry out such sanctions and penalties for violation of these
specifications and of the Equal Opportunity Clause, including suspension, termination and
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive Order
11246, as amended, and its implementing regulations, by the Office of Federal Contract
Compliance Programs. any Contractor who fails to carry out such sanctions and penalties shall
be in violation of these specifications and Executive Order 11246, as amended.

13.) The Contractor, in fulfilling its obligations under these specifications, shall implement
specific affirmative action stops, at least as extensive as those standards prescribed in paragraph
7 of these specifications, so as to achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply with the requirements of the
Executive Order, the implementing regulations, or these specifications, the Director shall proceed
in accordance with 41 CFR 60-4.S.

14.) The Contractor shall designate a responsible official to monitor all employment related
activity to ensure that the company EEO policy is being carried out, to submit reports relating to
the provisions hereof as may be required by the Government and to keep records. Records shall
at least include for each employee the name, address, telephone numbers, construction trade,
union affiliation 1if any, employee identification number when assigned, social security number,
race, sex, status (e.g., mechanic, apprentice, trainee, helper or laborer), dates of changes in status,
hours worked per week in the indicated trade, rate of pay, and locations at which the work was
performed. Records shall be maintained in an easily understandable and retrievable form;
however, to the degree that existing records satisfy this requirement, contractors shall not be
required to maintain separate records.

15.) Nothing herein provided shall be construed as a limitation upon the application of other laws
which establish different standards of compliance or upon the application of requirements for the
hiring of local or other area residents (e.g., those under the Public Works Employment Act of
1977 and the Community Development Block Grant Program).
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NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO EQUAL
EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246)

I.) The Offerer’s or Bidder's attention 1s called to the "Equal Opportunity Clause” and the
"Standard Federal Equal Employment Opportunity Construction Contract Specifications” set
forth herein.

2.) The goals and timetables for minority and female participation, expressed in percentage terms
for the Contractor's aggregate workforce in each trade on all construction work in the covered
area, are as follows:

Timetable: Goals for minority participation Goals for female participation

Unul Further Notice (insert goal) * 6.9%

These goals are applicable to each non-exempt contractor's total on-site construction workforce,
regardless of whether or not part of that workforce 1s performing work on a Federal, Federally
assisted or non-Federally related project. contract or sub-contract.

The contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4
shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action
obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet
the goals established for the geographical area where the contract resulting from this solicitation
1s to be performed. The hours of mmonty and female employment and training must be
substantially uniform throughout the length of the contract, and in each trade, and the contractor
shall make a good faith effort to employ minonties and women evenly on each of its projects.
The transfer of minonty or female employees or trainees from Contractor to Contractor or from
project to project for the sole purpose of meeting the Contractor's goals shall be a violation of the
contract, the Executive Order and the regulations in 41 CFR Part 60-4. Compliance with the
goals will be measured against the total work hours performed.

3.) The Contractor shall provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any construction subcontract
in excess of $10,000 at any tier for construction work under the contract resulting from this
sohicitation.  The notification shall hst the name, address and telephone number of the
subcontractor; employer identification number; estimated dollar amount of the subcontract;
estimated starting and completion dates of the subcontract; and the geographical area in which
the contract is to be performed.

4.) As used in this Notice, and in the contract resulting from this solicitation, the "covered area”
1S (insert description of the economic area in which the contract will be performed, giving the
city, SMSA or non SMSA designation, and a list of the counties included in the economic area).

*Note: See the following Federal Register, Vol. 44, No. 175, dated 9-7-79, for appropriate goals arranged by
economic area. The goal for female participation is 6.9% statewide.
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Federal Register, Vol. 44, No 175 (8/7/79)
E.O. 11246: Goals for Minority Participation in the Construction Industry

Aungusta, Georgia $MS5A4

SMSA Counties
Columba
Richmond

272%

Non-SMSA Counties 328%

Burke
Emanuel
Glascock
Jeflerson
Jenkins
Lincoln
McDulfie
Taliaferro
Warren
Wilkes

Atlanta, Georgia SMSA

SMSA Counties
Butts
Cherokee
Clayion
Cobb
Dekalb
Douglas
Fayetie
Forsyth
Fulton
Gwinette
Henry
Newion
Paulding
Rockdale
Walton

Non-SMSA Counties
Banks
Barrow
Bariow
Carroll
Clarke
Coweta
Dawson
Elben
Fannin
Floyd
Franklin
Gilmer
Gordon
Greene
Habersham
Hall
Haralson
Han
Heard
Jackson
Jasper
Lamar
Lumpkin
Madison
Morgan
Oconee
Oglethorpe
Pickens
Pike
Polk
Rabun
Stephens
Towns
Union
Upson
White

21.2%
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Columbus, Georgia SMSA
SMS4 Counties 29.5%

Chanahoochee
Columbus/Muscogee 3].8%

Non-SMSA Counties

Hamns
Marion
Menwether
Quitman
Schley
Stewan
Sumter
Talbot
Troup
Webster

Macon, Georgia SMSA
SMSA Counties 27.5%

Bibb
Housion
Jones
Twiggs

Non-SMSA Counties 31.7%

Baldwin
Bleckley
Crawford
Cnsp
Dodge
Dooly
Hancock
Johnson
Laurens
Macon
Monroc
Peach
Pulaski
Putnam
Taylor
Telfaw
Treuthin
Washington
Wheeler
Wilcox
Wilkimson

Savannah, Georgia SMSA 30.6%
SMSA Counties

Bryan
Chatham
Effingham

Non-SMSA Counties 29.8%

Appling
Atkinson
Bacon
Bulloch
Candler
Coffee
Evans
Jeff Davis
Liberty
Long
Mcintosh
Montgomery
Screven
Toombs
Wayne



Albany Georgia SMSA

SMSA Counties
Doughenty
Lee

Non-SMSA Counties
Baker
Ben Hill
Bemen
Brooks
Calhoun
Clay
Chnch
Colgunt
Cook
Decatuy
Early
Echols
Grady
Irwin
Lanier
Lowndes
Miller
Mitchell
Randolph
Seminole
Terrell
Thomas
Tifl
Tumer
Wonh

3%

Jacksonvillep Florida SMSA
Non-SMSA Countivs

Brantley

Camden

Charlton

Glynn

Pierce

Ware

Chartapeooga. Tennessee SMSA

SMSA Counties
Catoosa
Dade
Walker

Non-SMSA Counties
Chattoga
Murmmay
Whitfield
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Certification of Nonsegregated Facilities

By the submission of this bid. the bidder, offerer, applicant or subcontractor certifies that s/he
does not maintain or provide for his/her employees any segregated facility at any of his/her
establishments, and that s/he does not permit employees to perform their services at any location,
under his’/her control. where segregated facilities are maintained. S/He certifies further that s/he
will not maintain or provide for employees any segregated facilities at any of his/her
establishments, and s/he will not permit employees to perform their services at any location
under his/her control where segregated facilities are maintained. The bidder, offerer, applicant or
subcontractor agrees that a breach of this certification is a violation of the Equal Opportunity
Clause of this contract. As used in this certification, the term "segregated facilities” means any
waiting rooms, work areas, rest rooms and wash rooms, restaurants and other eating areas, time
clocks, locker rooms, and other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation and housing facilities provided for employees
which are segregated by explicit directive or are in fact segregated on the basis of race, color,
religion, or national origin, because of habit, local custom, or otherwise. S/He further agrees that
(except where s/he has obtained 1dentical certifications from proposed subcontractors for specific
time periods) s/he will obtain identical certification from proposed subcontractors prior to the
award of subcontracts exceeding $10,000 which are not exempt from the provisions of the Equal
Opportunity Clause; that s/he will retain such certifications in his/her files; and that s/he will
forward the following notice to such proposed subcontractors (except where proposed
subcontractors have submitted 1dentical certifications for specific time periods).
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FEDERAL LABOR STANDARDS PROVISION
Georgia Community Deveiopment Block Grant

Applicability

The Project or Program to which the construction work covered by this contract pertains 1s being
assisted by the United States of America and the following Federal Labor Standards Provisions
are included in this Contract pursuant to the provisions applicable to such Federal assistance.

A.1.(i) Minimum Wages. All laborers and mechanics employed or working upon the site of the
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), will be paid unconditionally and not less often than
once a week, and without subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland
Act (29 CFR Part 3), the full amount of wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless ot any contractual relationship which may be alleged to exist between the contractor
and such laborers and mechamcs. Contributions made or costs reasonably anticipated for bona
fide fringe benefits under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of
29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one classification
may be compensated at the rate specified for each classification for the time actually worked
therein: Provided, that the employer's payroll records accurately set forth the time spent in each
classification in which work 1s performed. The wage determination (including any additional
classification and wage rates conformed under 29 CFR Part 5.5(a)(1)(11)) and the Davis-Bacon
poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at the site
of the work 1n a prominent and accessible place where it can be easily seen by the workers.

(11)(a) The contracting officer shall require that any class of laborers or mechanics, which is not
listed 1n the wage determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits therefore only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(b) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and HUD or its designee agree on the classification and wage
rate (including the amount designated for fringe benefits where appropmate), a report of the
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action taken shall be sent by HUD or its designee to the Administrator of the Wage and Hour
Division, Employment Standards Administration, US. Department of Labor, Washington, D.C.
20210. The Admimistrator, or an authorized representative, will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise HUD or its designee
or will notify HUD or its designee within the 30-day period that additional time 1s necessary.

(¢) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and HUD or its designee do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropnate), HUD or its
designee shall refer the questions, including the views of all interested parties and the
recommendation of HUD or its designee, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day
period that additional time is necessary.

(d) The wage rate (including fringe benefits where appropriate) determined pursuant to
subparagraphs (1)(b) or (c) of this paragraph, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(111) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(1v) If the contractor does not make payments to a trustee or other third person. the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, provided, that the
Secretary of Labor has found, upon the written request of the contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the plan
or program. (Approved by the Office of Management and Budget under OMB Control Number

1215-0140.)

2. Withholding. HUD or its designee shall upon its own action or upon written request of an
authorized representative of the Department of Labor withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or
any other Federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor so much of the accrued payments or advances as may
be considered necessary to pay laborers and mechanics, including apprentices, trainees and
helpers, employed by the contractor or any subcontractor the full amount of wages required by
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
tramnee or helper, employed or working on the site of the work (or under the United States
Housing Act of 1937 for under the Housing Act of 1949 in the construction or development of
the project), all or part of the wages required by the contract, HUD or its designee may, after
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written notice to the contractor., sponsor, applicant. or owner, take such action as may be
necessary to cause the suspension of any further payment, advance, or guarantee of funds until
such violations have ceased. HUD or its designee may. after wnitten notice to the contractor,
disburse such amounts withheld for and on account of the contractor or subcontractor to the
respective employees to whom they are due. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Act contracts.

3. (1) Payrolls and basic records. Payrolls and basic records relating thereto shall be maintained
by the contractor during the course of the work preserved for a period of three years thereafter for
all laborers and mechanics working at the site of the work (or under the United States Housing
Act of 1937, or under the Housing Act of 1949, in the construction or development of the
project.) Such records shall contain the name, address, and social secunty number of each such
worker, his or her correct classification, hourly rates of wages paid (including rates of
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the
types described in Section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours
worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found
under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any
costs reasonably anticipated in providing benefits under a plan or program described in Section
1(bY2)}B) of the Davis-Bacon Act, the contractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan or program 1s financially
responsible, and that the plan or program has been communicated in writing to the laborers or
mechanics affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved programs
shall maintain written evidence ot the registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates
prescribed in the applicable program (Approved by the Office of Management and Budget under
OMB Control Numbers 1215-0140 and 1215-0017.)

(11)(a) The contractor shall submit weekly for each week in which any contract work is performed
a copy of all payrolls to HUD or its designee if the agency is a party to the contract, but if the
agency 1s not such a party, the contractor will submit the payrolls to the applicant, sponsor, or
owner, as the case may be, for transmission to HUD or its designee. The payrolls submitted shall
set out accurately and completely all of the information required to be maintained under 29 CFR
Part 5.5(a)(3)(1). Thas information may be submitted in any form desired. Optional Form WH-
347 1s available for this purpose and may be purchased from the Superintendent of Documents
(Federal Stock Number 029-005-00014-1), US. Government Pninting Office, Washington, DC,
20402. The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. (Approved by the Office of Management and Budget under OMB Control
Number 1215-0149.)

(b) Each payroll submitted shall be accompamed by a "Statement of Compliance,” signed by the

contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:
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(1) That the payroll for the payroll period contains the information required to be maintained
under 29 CFR Part 5.5(a)(3)(i) and that such information 1s correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on
the contract during the payroll period has been paid the full weekly wages earned, without rebate,
either directly or indirectly from the full wages earned, other than permissible deductions as set
forth in 29 CFR Part 3;

(c) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of
Compliance” required by paragraph A.3(11)(b) of this section.

(d) The falsification of any of the above certifications may subject the contractor or subcontractor
to civil or cnminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the
United States Code.

(111) The contractor or subcontractor shall make the records required under paragraph A.3(i) of
this section available for inspection, copying, or transcription by authonized representatives of
HUD or its designee or the Department of Labor, and shall permit such representatives to
interview employees during working hours on the job. If the contractor or subcontractor fails to
submit the required records or to make them available, HUD or its designee may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR Part 5.12.

4.(1) Apprentices and Trainees. Apprentices. Apprentices will be permitted to work at less
than the predetermined rate for the work they performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship program registered with the US. Department
of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or
with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his
or-her- first- 90-days ef prebationary employment as an—appremntice in such an apprenticeship
program, who is not individually registered in the program, but who has been certified by the
Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to
be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be greater than the ratio permitted
to the contractor as to the entire work force under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any apprentice performing work on the
job site in excess of the ration permitted under the registered program shall be paid not less than
the applicable wage rate on the wage determination for the work actually performed. Where a
contractor i1s performing construction on a project in a locality other than that in which its
program 1s registered, the ratios and wage rates (expressed in percentages of the journeymen's
hourly rate) specified in the contractor’s or subcontractor's registered program shall be observed.
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Every apprentice must be paid at not less than the rate specified in the registered program for the
apprentice's level of progress. expressed as a percentage of the journeymen hourly rate specified
in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program. If the apprenticeship program does not
specify fringe benefits, apprentices must be paid the full amount of fringe benetits listed on the
wage determination for the applicable classification.

If the Administrator determines that a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event the
Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the
Bureau, withdraws approval of an apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

(1) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the US. Department of Labor, Employment and Training Administration. The
ratio of trainees 1o journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Tramning Administration. Every trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress, expressed
as a percentage of the journey hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determmation unless the Administrator of the Wage and Hour
Division determines that there 1s an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee rate who 1s not registered and
participating in a training plan approved by the Employment and Training Admimstration shall
be paid not less than the applicable wage rate on the wage determination for the work actually
performs. In addition, any trainee performing work on the job site in excess of the ration
permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and Training
Admimstration withdraws approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(11) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of

Executive Order 11246, as amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR Part 3 which are incorporated by reference in this contract.
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6. Subcontracts. The contractor or subcontractor will insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as HUD or its designee may
be appropriate instructions require, and also a clause requiring the subcontractors to include these
clauses 1n any lower tier subcontracts. The pnme contractor shall be responsible for the
complhance by any subcontractor or lower tier subcontractor with all the contract clauses in 29

CFR Part 5.5.

7. Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounded for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and S are
herein incorporated by reference in this contract.

9. Disputes concerning labor standards. Disputes arising out of a Jabor standards provision of
this contract shall to be subject to the general disputes clause of this contract. Such disputes shall
be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR
Parts 5, 6 and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and HUD or its designee, the US. Department of Labor,
or the employees or their representatives.

10. (1) Certification of Eligibility. By entering into this contract, the contractor certifies that
neither 1t (nor he or she) nor any person or firm who has an interest in the contractor's firm is a
person or firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the
Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD
programs pursuant to 24 CFR Part 24,

(1) No part of this contract shall be subcontracted to any person or firm neligible for award of a
Govemment contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to
be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.

(111) The penalty for making false statements 1s prescribed in the US. Criminal Code, 18 U.S.C.
1001. Additionally, US. Criminal Code, Section 1010, Title 18, U.S.C., "Federal Housing
Administration transactions”, provides in part: "Whoever, for the purpose of ...influencing in any
way the action of such Administration...makes, utters or publishes any statement, knowing the
same to be false...shall be fined not more than $5,000 or imprisoned not more than two years, or
both.”

11. Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic to whom
the wage, salary, or other labor standards provisions of this Contract are applicable shall be
discharged or in any other manner discriminated against by the Contractor or any subcontractor
because such employee has filed any complaint or instituted or caused to be instituted any
proceeding or has testified or is about to testify i any proceeding under or relating to the labor
standards applicable under this Contract to his employer.
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B. Contract Work Hours and Safety Standards Act. As used in this paragraph. the terms
"laborers” and "mechanics” include watchmen and guards.

(1) Overtime requirements: No contractor or subcontractor contracting for any part of the
contract work may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she 1s employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic
recerves compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation: hability for unpaid wages, hquidated damages. In the event of any violation of the
clause set forth in subparagraph (1) of this paragraph, the contractor and any subcontractor
responsible therefore shall be hable for the unpaid wages. In addition, such contractor and
subcontractor shall be hable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such terrtory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in subparagraph (1)
of this paragraph, in the sum ot $10 for each calendar day on which such individual was required
or permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in subparagraph (1) of this paragraph.

(3) Withholding for unpaid wages and liquidated damages: HUD or its designee shall upon
its own action or upon written request of an authonzed representative of the Department of Labor
withhold or cause to be withheld, from any money payable on account ot work performed by the
contractor or subcontractor under any such contract or any other Federal contract with the same
prime contractor such sums as may be determined to be necessary to satisty any habilities of such
contractor or subcontractor for unpaid wages and hquidated damages as provided in the clause
set forth in subparagraph (2) of this paragraph.

(4) Subcontracts: The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in subparagraph (1) through (4) of thms paragraph and also a clause requiring the
subcontractors to include these clauses mn any lower tier subcontracts. The prime contractor shall
be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses
set forth in subparagraphs (1) through (4) of this paragraph.

C. Health and Safety

(1) No laborer or mechanic shall be required to work in surroundings or under working
conditions which are unsanitary, hazardous, or dangerous to his health and safety as determined
under construction safety and health standards promulgated by the Secretary of Labor by
regulation. '

(2) The Contractor shall comply with all regulations issued by the Secretary of Labor pursuant to
Title 29 Part 1926 (formerly part 1518) and failure to comply may result in imposition of
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COMPLIANCE WITH CLEAN AIR AND WATER ACTS

The contract is subject to the requirements of the Clean Air Act, as amended, 42 USC 1857 et.
seq., and the regulations of the Environmental Protection Agency with respect thereto, at 40 CFR
Part 15, as amended from time to time.

In compliance with said regulations:

1.) The Contractor shall require of subcontractors that any facility to be utilized in the
performance of any nonexempt contract or subcontract is not listed on the List of Violating
Facilities 1ssued by the Environmental Protection Agency (EPA) pursuant to 4C CFR 15.20.

2.) The Contractor will comply with all the requirements of Section 114 of the Clean Air Act, as
amended, (42 USC 1857c-8) and section 308 of the Federal Water Pollution Control Act as
amended, (330 USC 1318) relating to inspection, monitoring, entry, reports, and information, as
well as all other requirements specified in said section 114 and section 308, and all regulations
and guidelines issued thereunder.

3.) The Contractor will provide prompt notice of any notification received from the Director,
Office of Federal Activities, EPA, indicating that a facility utilized or to be utilized for the
contract 1s under consideration to be listed on the EPA List of Violating Facilities.

4.) The Contract will include or cause to be included the criteria and requirements to paragraph

(1) through (4) of this section in every nonexempt subcontract and take such action as the
Government will direct as a means of enforcing such provisions.
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PERFORMANCE, PAYMENT and BID BONDS

Contract Pertormance and Payment Bonds 1ssued in the full amount of the contract are required
by federal procurement rules if the contract 1s for $100,000 or more.

A Bid Bond or other security 1s required by federal rules whenever the contract is tor $100,000 or
more.

Generally these bonds must be issued by a surety company satisfactory to the local government,
guahfied to do business in Georgia, and in a format meeting the federal and state legal
requirements. The bonding company must also appear on the "List of Acceptable Sureties”
published annually by the US Department of the Treasury.

DCA recommends that CDBG Recipients be sure to assign responsibility for reviewing
construction bonds. This job may be given to the local attorney, the grant administrator, or the
project architect/engineer. Specific duties include venfication that the agent 1s licensed by the
state and authorized by the bonding company and verification through the Insurance
Commissioner that the company 1s financially sound and licensed in Georgia. The actual bond
should also be reviewed and ventfied as being vahd.
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Programmatic Agreement for Historic Presers ation |

PROGRAMMATIC AGREEMENT
AMONG THE GEORGIA DEPARTMENT OF COMMUNITY AFFAIRS,
THE GEORGIA STATE HISTORIC PRESERVATION OFFICE
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
FOR THE ADMINISTRATION OF THE STATE OF GEORGIA “SMALL
CITIES” COMMUNITY DEVELOPMENT BLOCK GRANT AND HOME
INVESTMENT PARTNERSHIP PROGRAMS

WHEREAS, the federal government has created and funded the Small Cites Community
Development Block Grant (hereinafter “CDBG™) and HOME Investment Partnership
(heremafter "THOME™) programs in order to stimulate the revitalization of blighted low
mcome neighborhoods and the repair, rehabilitation, and construction of affordable
housing targeted to low income individuals and families; and

WHEREAS, the Georgia Department of Community Affairs (hereinafter “DCA™)
administers the CDBG program on behalf of general local governments with funds
allocated by the Department of Housing and Urban Development (hereinafter “HUD”);

and

WHEREAS, the Georgia Department of Community Affairs (hereinafter “DCA™)
administers the HOME program on behalf of general local governments and other
ehigible recipients with funs allocated by HUD; and

WHEREAS, by virtue of the age and significance of many low income neighborhoods,
districts, and housing units eligible for CDBG or HOME funds in Georgia, the
implementation of the CDBG and HOME programs by DCA may have an effect upon
properties included n or eligible for inclusion n the National Register of Historic Places
(hereiafier “National Register™) pursuant to Section 800.13 of the regulations, 36 CFR
Part 800, implementing Section 106 of the National Historic Preservation Act. 16 U.S.C.
470f (hereinafter Section 106™); and

WHEREAS, Pursuant to 24 CFR Part 58, HUD has delegated the responsibility for
compliance with the requirements of NEPA and Section 106 to DCA; and

WHEREAS, Pursuant to 24 CFR Part 58, DCA delegates its responsibility for
compliance with NEPA and Section 106 to general local governments (hereinafter “State
Recipients”) which receive program funding from DCA and which enter into agreements
with DCA for the administration of these programs; and

WHEREAS, 1n response to the pninciples set forth in the Advisory Council on Historic
Preservation’s (hereinafter “Council™) Policy Statement on Affordable Housing and
Histonc Preservation (hereinafter “Policy Statement™), DCA, the Georgia State Historic
Preservation Office (heremnafter “SHPQO”) and the Council have determined that DCA
and its State Recipients can more effectively carry out their Section 106 review
responsibilities for CDBG and HOME program activities if a programmatic agreement is
used to streamline the adnunistrative process, identify CDBG and HOME activities
which can be exempted from Section 106 review because they have No Effect on historic
properties, and permit greater flexibility when addressing histonic properties which have
special physical (e.g. lead pamt, asbestos) or financial feasibility problems; and
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WHEREAS, measures taken under this Agreement, while satisfying the requirements of
Section 106 for purposes of the programs covered herein, do not automatically meet the
requirements set forth in The Secretary of the Interior’s Standards for Rehabilitation and
Guidelines for Rehabilitating Historic Buildings (hereinafter ““the Standards™) for
purposes of the Federal or Siaté Rehabilitation Tax Incentive Programs or other programs
not specifically included in this Agreement; and

WHEREAS, for purposes of this Agreement, “Afford Housing” is defined as housing
which is either occupied or intended for occupation by owners or renters who are low
income and who eam less than 80% of the applicable Median Income with adjustments
for family size;

NOW, THEREFORE, DCA, SHPO, and the Council agree to enter into a Programmatic
Agreement (hereinafter “Agreement”) which shall direct the administration of the CDBG
and HOME programs primarily for low and moderate-income housing in accordance with
the following stipulations in order to take into account the potential effect on histonic
properties and to satisfy DCA’s Section 106 responsibilities for all such individual
undertakings of the CDBG and HOME programs:

STIPULATIONS
DCA will ensure that the following measures are carried out:
1. ADMINISTRATION OF THE PROGRAMMATIC AGREEMENT

A. DCA shall ensure that State Recipients employ or contract with qualified
professionals (heremafier “Preservation Professional”) who meet the
Secretary of Interior’s Professional Qualifications Standards at 36 CFR
61 (hereinafter “Professional Qualification™). The Preservation
Professionals will carry out reviews related to their profession that are
required under the terms of this Agreement, and DCA shall ensure that
such Professionals follow the requirements established in this Agreement;

B. State Recipients will notify DCA and the SHPO in writing once their
Preservation Professional has been selected, but prior to initiation of the
undertaking. The notification shall include the curriculum vitae of the
Preservation Professionals qualifications and the address, phone and fax
numbers of the State Recipient’s primary points of contact for project
activities pursuant to this Agreement;

| 4 In order to assist DCA and State Recipients in ensuring that State
Recipients employ or contract with qualified Preservation Professionals,
and that such professionals follow the requirements established in this
Agreement, the SHPO will compile a “List of Quahified Preservation
Professionals” (hereinafter “List”) who meet the Professional
Qualifications. This List will also be compiled using information
generated through application of the Recommended Qualifications for
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Historic Preservatiomst (hereinafters “Recommended Qualification™)
outlined in Appendix A:

The SHPO will make this List available to State Recipients and other
interested parties. In order to assist Preservation Professionals being
placed on the List. the SHPO will provide a standard form which will be
made available to State Recipients. State Recipients who select a name
from the hist will be required to only notify DCA and the SHPO of their
selection. and no curnculum vitae will need to be submitted. This List
will be made available for technical assistance and its use 1s not required.
This List does not constitute an endorsement by DCA or the SHPO of any
Preservation Professionals, and may not be exhaustive of all qualified
Preservation Professionals;

Should DCA or the State Recipient determine that a State Recipient
cannot employ or contract with qualified professionals to carry out
reviews pursuant to this Agreement, DCA or the State Recipient shall
consult with the SHPO to determine whether alternative arrangements can
be made to allow the State Recipient or DCA to complete the review
required pursuant to this Agreement. DCA shall notify the Council in
writing of any altemative administrative procedures approved by the
SHPO. If altenative arrangements cannot be made that meet the intent
and terms of this Agreement, the State Recipient shall complete the
Section 106 compliance process in accordance with 36 CFR Parts 800.4
through 800.6.

DCA. 1n consultation with the SHPO and Council, shall plan, develop, and
provide technical assistance on an ongoing basis to State Recipients and
Preservation Professionals in order to ensure responsible adherence to the
terms of this Agreement, including but not imited to: 1) an annual
workshop targeted at both program administrators and Preservation
Protessionals as a prerequisite for program participation by State
Recipients, and 2) the development of standardized approaches to the
rehabilitation of historic housing for low-to-moderate-income families in
cooperation with Georgia entitlement communities and other interested
parties;

EXEMPT ACTIVITIES

No review of properties is required if program activities are limited solely to those listed
because these activities have a limited potential to affect historic properties;

A.

B.

Properties less than fifty (50) years old;

Rehabtlitation (except reconstruction) of previously 1dentified non-
contributing building within a SHPO- approved surveyed historic district:

LS}
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;.

Incentive

D.

3)

4)

6)

7)

Rehabilitation work to historic properties which is being or has been
reviewed by the SHPO for the Federal or State Rehabilitation
Programs:

Commumty Development activities hmited solely to the following:

General Community Development Activities which will not involve the
alteration of potentially historic properties including;

Grants or loans to participants in any Economic Development program
funded by CDBG which may be used for working capital, equipment,
furniture, fixtures, and debt refinancing, or acquisition of non-historic
building for reuse. Such activities shall require SHPO review only if such
activities should involve changes to structures which are either listed in or
are considered eligible for inclusion in the National Register;

Upgrading of existing curbs, sidewalks, streets, utilities, parks, or other
public facilities or infrastructure, except where significant historic
materials retain their integrity from the historic period and exhibit
distinctive materials, methods of construction, or elements of design that
would contribute to the character of a National Register-listed or eligible
histonc district or property;

Projects consisting of grants or loans to eligible families or entities to be
applied solely to the purchase of residences or businesses;

Acquisition of property which is limited to the legal transfer of title with
no physical improvements or changes proposed:

Demohtion of dilapidated secondary structures (garages, sheds, etc.)

Rehabilitation of housing units fifty (50) years of age or older which
were originally configured as One and Two-family umts including:

a) All intertor improvements and/or changes in floor plans that do not
affect or change the appearance of the exterior, when the planned
activities involve only mtenior spaces and other exempt activities,
and a reasonable effort 1s made to conduct all interior and exterior
alterations 1n accordance with guidance provided at Appendix B —
(Historic Rehabilitation Guidelines:;)

b) Repair, replacement, or installation of the following systems
provided that such work does not affect or change the exterior
appearance of street facing elevations of the property and has only
.minor atfect on all other elevations:

* Electrical supply, switch/outlets, and fixtures;

% Plumbing supply, dramage, and fixtures;
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h

c)

d)

2)

* HVAC systems:

- Smoke, CO, alarms. secunity lighting or other safety
devices;

B Electrical or mechanical ventilation systems;

= Kitchens, bathrooms, and utility room repairs and/or
improvements.

Repainting of exterior surfaces provided that destructive surface
preparation treatments, including sandblasting, are not used;

W eatherization or energy conservation activities which do not
significantly affect the exterior appearance, especially the front
elevation, including:

® Attic, floor and wall insulation;

i Caulking, weather-stripping, and other air infiltration
control measures;

% Storm windows or doors. and wooden screen doors which
do not harm or obscure historic windows or trim:

& Repair and weather-stripping of windows and doors in a
manner which does not harm or obscure historic windows
or tnm;

* Underpinning and ventilation of crawlspaces except that

underpinning of the front fagade shall be accomplished by
setting the underpinning material at least 2 inches behind
the outer face of piers;

Lead-based Paint Abatement or “Management in Place™ activities
carmed out 1n accordance with Preservation Brief #37: Appropriate
Methods for Reducing Lead-Paint Hazards in Historic Housing:

Alterations necessary to comply with the Americans with
Disabilities Act (ADA) or to improve handicap accessibility for
current or anticipated residents of properties which are carried out

-1n accordance with Preservation Brief #32: Making Historic

Properties Accessible;

Asbestos siding or roofing matenals may be either removed and
replaced or encapsulated with new roofing or siding materials
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[11.

h)

1)
k)

1)

m)

n)

0)

p)

which are compatible, though not necessanly similar, with the
basic scale and historic character of the district,

Repairs to or replacement of deteriorated roof matenals with
either similar materials or with new materials which provide a
sense of compatibility with other properties in the district (e.g.
metal roofing or architectural shingles may be preferable if
financially feasible);

Repair or re-framing of structural roof elements as required to
improve the drainage and durability of the roof as long as the
appearance of the roof lines visible from the front elevation are
not affected;

Repair, replacement, or installation of gutters and down spouts;

Installation of door and/or window locks and/or electronic security
apparatus;

Repair or re-pointing of chimneys, brick or other masonry features
which are elements of the front elevation with design, matenals
and pomting to match original and, in cases of severe detenoration,
elimination of chimneys above the roof line. When repairs are
made, the work shall follow the recommended approaches in
Preservation Brief #2; Re-pointing Mortar Joints in Historic Brick
Buildings:

Removal of “floating” chimneys which lack full ground contact
with non-combustible maternials;

Repair of foundations and structural elements in a manner that is
reasonably compatible with the scale and historic character of the
district. Underpinming and ventilation of crawlspaces is permitted
and, whenever original brick piers remain in place, shall be
accomplished by setting the underpinning matenal at least 2 inches
behind the outer face of piers;

Repair of front porches, ceilings, awnings, floors, rails, columns,
cornices and other trim details with new materials used to match
the onginal matenals;

Repair of windows, doors, and siding with new materials which
match the original in design, color, texture, and matenal
composition;

IDENTIFICATION OF HISTORC PROPERTIES
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If the State Recipient determines that the planned activities are.not exempt

within

activities as hsted 1in Supulation 11, then the following steps shall be taken
30 days:

For each target area or for each program activity, the Preservation
Professional shall identify if the subject property or other properties within
the area of potential effects are fifty (50) years old or older and evaluate
each for eligibility in the National Register of Historic Places. In making
this determination, the Preservation Professional shall consult previous
surveys of historic properties and/or districts, if any;

At a mimmum, the Preservation Professional shall maintain a file on the
identification and National Register evaluation of each subject property
and on other properties within the area of potential effects. The file shall
include the following data used in the determination:

) Interior and extenor building and neighborhood context
photographs per Section 106 keyed to a location map;

2) Information on whether the property and/or district meets the
cntena for the National Register inclusion;

3 Information indicating whether the property 1s contributing or non-
contributing as part of a National Register-eligible histonic district,
orif 1t 1s individually eligible for the National Register.

In making a decision concerning the National Register-eligibility of
subject properties:

1) The Preservation Professional shall consult with the owner of the
property and record such information (owner’s knowledge of the
past history, age, alterations, etc.) for use by the Preservation
Professional.

2) If the property is part of a senes of proposed projects in a
neighborhood or community, public input must be solicited ata
regular or special public heanng called to fulfill the required
CDBG and HOME public meeting requirements and in accordance
with the Public Participation requirements outlined in Stipulation
IX of this Agreement. The State Recipient shall make all public
comments regarding identification of historic properties or the

~ history of the district available to the Preservation Professional
prior to the Preservation Professional making a decision
concerning the eligibihity of the subject property.
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D.

National

turther review

G.

Properties which are determined to be contributing elements of a
Register-listed or eligible histonic district shall be subject to
pursuant to this Agreement;

If the Preservation Professional determines that the subject property does
not meet the National Register critena, then the Preservation Professional
shall submit a letter to the State Recipient indicating that there

1s No Historic Property.

If the extant property is a non-contributing property in etther a National
Register-listed or eligible historic district, and will be replaced with a new
unit, the Preservation Professional shall review the plans and
specifications in accordance with Stipulation V.B.4.

If the Preservation Professional needs assistance in determining the
eligibility of a property or district for the National Register, or the
Preservation Professional and the State Recipient disagree on the
ehgibility of a property or district, the Preservation Professional
shall forward the documentation listed at Stipulation 111.B and C.
to the SHPO for a thirty (30) day determination of eligibility. 1f
necessary, the State Recipient may obtain a formal determination
of ehigibility from the Keeper of the National Register in
accordance with 36 CFR Part 800.4(¢).

Upon the completion of an historic property survey under this Agreement
by a Preservation Professional, the results of the survey shall be forwarded
to the SHPO for incorporation nto the State Historic Resources Inventory.

EMERGENCY DEMOLITION

When emergency demolition of a building is required to eliminate an imminent threat to
the health and safety of residents as identified by local or county building inspectors, fire
department officials, or other local officials, the State Recipient shall adhere to the
following procedures:

A.

The State Recipient shall give the SHPO seven (7) business days to review
the property in question, if the nature of the emergency allows. In such
cases, the following information shall be forwarded to the SHPO by the
State Recipient:

1) Identification of the property involved;

2) A clear statement about the nature (structural condition, threat to
adjacent properties, etc.) of the emergency:;
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EXECUTION AND IMPLEMENTATION of this Programmatic Agreement

evidences that DCA has saustied 11s Section 106 responsibiliues for all undertakings of
the State admimistered Community Development Block Grant and HOME Investunent
Partership Programs.

Georgia Department of Community Affairs

Assistant Commissioner Date

Historic Preservation Division, Department of Natural Resources

Director and State Historic Preservation Otficer Date

Advisory Council on Historic Preservation

Executive Director Date

APPENDIX A - Recommended Qualifications for Historic Preservationist

In accordance with Supulation I of this Agreement, a Preservationist Professional must
meet, at a minimum, The Secretary of the Internior’s Professional Qualifications Standards
at 36 CFR 61. In addition. the following guidelines will be used to assemble the List of
qualified Preservation Professionals outlined in Stipulation 1.B.:

1. If the Preservation Professional is to identify historic properties pursuant
to Stuipulation 111 of this Agreement, have a minimum of one-year
experience n applying the National Register of Historic Places eligibility
cntenia to buildings, structures and districts,

2 If the Preservation Professional is to review proposed rehabilitation work
pursuant to Stipulation IV of this Agreement, have a minimum of one year
expenence in applying the Secrerary of the Interior’s Standards for
Rehabilitation to rehabilitation projects; and

3 Have demonstrated the successful application of acquired proficiencies in
the field of histonic preservation by meeting at least one of the followmg:
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a.

forms

€.

Have demonstrated expenence in completing the application

for the rehabilitation of historic buildings pursuant to the National
Park Service’s Federal Historic Preservation Tax Credit program;
or

Have demonstrated expenence in developing plans for the
rehabilitation or restoration of historic buildings that have been
implemented; or £l

Have received an award from a local, state, or national
organization in recognition for a historic building rehabilitation or
restoration project; or

Have written an article in a professional journal, a chapter in an
edited book, or a monograph on the subject of historic building
rehabilitation or restoration; or

Have presented a paper or organized a session at a professional
conference on the subject of historic building rehabilitation or
restoration; or

Have served on local historic preservation commission, state
National Register of Historic Places Review Board, or state or
national histonc preservation organization’s board or committee in
the capacity of architectural hustorian or architect.

APPENDIX B — Historic Rehabilitation Guidelines

A. Window Guidelines

1. To the extent feasible, windows should be repaired and maintained in
place. However, the replacement of windows due to either their
detenioration, failed lead-paint surface condition, or poor energy
performance which are not part of street facing-elevations, and alterations
to window openings which are not part of the street-facing fagade
including additions, deletions, and enlargements required for structural
reasons (including ADA, or other significant design purpose) are
permitted. In the case of window replacement or alterations to window
openings, the State Recipient shall ensure that:

a.

The vinyl, metal, or wood replacement windows will closely
replicate the existing windows in size and window light pattern to
the extent feasible (e.g. jalousie windows may not be feasible to

18
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B.

I

replace withsew jalousie windows due to severe energy loss
considerations): and

b. The replacement windows must be energy efficient models which
may either be double-pane (insulated glass) wood, metal (must
have thermally broken frames), or vinyl, or may be single-pane
wood with-a storm window.

Individual windows on the street-facing fagade may be replaced if they are
n an advanced state of deterioration of 50% or more. However, when
such materials must be removed or replaced, the State Recipient shall
ensure that:

a. All replacement windows will meet the above guidehnes; and

b. The replacement windows installed on the street-facing elevations
will not alter the existing window opening area and configuration.

Preferred solution: 1f windows on the street-facing fagade are in an
advanced state of deterioration of 50% or more and must be replaced,
windows on other elevations that are in repairable condition may be
relocated to the street-facing fagade. If a replacement sash unit can be
used which permits saving of the existing window casings and jambs, this
i1s preferable to complete window replacement. In addition, a vinyl jamb
liner can be used which encapsulates lead paint surfaces which are subject
to friction wear.

Door Guidelines

To the extent feasible. doors should be repaired and maintained in place.

However. the replacement of doors due to either their detenoration, failed
lead-paint surface condition. or poor energy performance with are not part
of the street facing-facgade. and alterations to door openings which are not

part of the street facing-facade, and alterations to door openings which are
not part of the street-facing fagade including additions, deletions, and
enlargements required for structural reasons (including ADA, or other
significant design purpose) are permitted. In the case of door replacement
or alterations to door openings, the State Recipient shall ensure that:

a. The wood or metal replacement door will, to the extent feasible,
closely replicate the existing doors in size and door style; and

b. The replacement doors must be energy efficient models which may
“either be wood or metal, and if the doors are glazed, the glazing
must be double-pane (insulated glass).

o
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of
must he

2. Doors on the street-facing fagade in an advanced state of deterioration

50% or more may be replaced. However, when such matenals
removed or replaced, the State Recipient shall ensure that:

All replacement doors specified meet the guidelines: and

The replacement doors installed on the street-facing facade will not
alter the existing door opening area and configuration.

C. Siding Guidelines

I To the extent feasible, siding should be repaired and maintained in place.
However, the replacement or encapsulation of wood siding which 1s in
advanced stages of detenioration of 50% or more is permitted. When such
materials must be replaced or encapsulated, the State Recipient shall
ensure that:

In order to avoid further deterioration of wood elements, prior to
installation of any new siding materials all sources of existing
moisture shall be mitigated and repairs shall be made to any
damage sub-surface materials, and further moisture penetration
into the building shall be prevented.

Siding shall be installed in a manner that will not irreversibly
damage or obscure the building’s architectural features, decorative
shingle work, and tnm.

To the extent feasible, siding will be simular to the existing siding
m size, profile, and fimish.

Recommended materials. vinyl, concrete-fiber board, cement board Not
recommended: masonite, aluminum, asphalt

D. Exterior Trim and Architectural Elements

1. To the extent feasible, existing extenor trim and architectural elements
(porches, dormers, gables, cornices, Tailings, columns, awnings, etc.)

should be repaired and maintained in place, especially if located on the
front-facing fagade. However, replacement of wood or other trim
matenals which are in advanced stages of deterioration of 50% or more is
permitted. When such materials must be removed or replaced, the State
Recipient shall ensure that:

a.

Preference shall be given to replacement matenials which model

the basic visual charactenstics (not necessanly replicate) of the
ongmnal tnm or architectural elements in terms of size and location.
For example, a flat window casing which 1s the same width as the

20
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onginal window ¢asing is preferable to a stock casing that
reduces the scale of the onginal tim.

2 Activities which result in the alteration or removal of architectural
elements that do not comprise the front elevation and which are either in
advanced stages ol deterioration of 50% or more. or are deemed necessary
by the State Recipient for economic considerations. lead-paint poisoning
concerns. or to meet ADA requirements are permitted. However, the State
Recipient shall ensure that replacement materials will model the basic
visual characteristics (though not necessanly replicate) of the original trim
in terms ol size and location.

3: Porch enclosures on the front fagade are permitted only 1f no histonc
materials are removed or permanently altered and new matenals can be
easily removed at a future date. Such enclosures shall, to the extent
possible, not obstruct the view of primary architectural elements.

E. Interior Guidelines

] Program activities involving intenior changes which do not affect the
extenor of the property are permmtted. However. the State Recipient shall
ensure that each of the following guidelines is followed:

a Interior Doorvays: 1f interior doors must be removed, install
wood paneled doors in rooms facing the street:

b. Ceilings: Where ceilings need to be lowered, they should never
mmpact any window frames. In addition. if beaded-board ceilings
are 1n good condition and can be left exposed. they should be
painted. If they are not left exposed. the beaded ceiling should
remain in place and be covered with sheetrock:

c. Walls: Plaster finishes may be removed from walls 1f there are not
decorative elements. It is recommended that the lathe be retained
on interior walls and removed on extenior walls to allow
installation of insulation. If unpainted wood surfaces (such as
beaded board, v-groove, or tongue and groove board, etc) exists,
retain in place. If possible, scrape painted wood surfaces (in
accordance with Preservation Brief #37; Appropriate Methods for
Reducing Lead-Paint Hazards in Historic Housing) and repaint.

d. Floors: Wood floors should either be refinished or carpeted.
Vinyl coverings may be used in baths and kitchens, but not in
main living areas or hallways.

e Closets: Where closets do not exist, attempt to install in most
mconspicuous location in room (e.g. behind door giving access to
room or at one side of chimney). If there are wood surfaces in a
room, try to leave these in place (see treatments histed under
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“Walls”). Do not remove and attempt to “girdle” the closet
. with the existing wood surface maternials.

f Fireplaces: 1f mantels and surround are missing, these do not have
to be reconstructed. However, where decorative iron surround or
tile work remain in main rooms, construct a simple mantel
consisting of a wood shelf with simple wood tnangular supports.
Leave hearth at flood level.

g Floor Plans: A reasonable effort should be made to keep the
existing floor plan of main rooms intact. If changes need to be
made, it is preferable that they should be made in the rear rooms
and/or second floor spaces. Where hallways are necessary to give
access to rooms, the original walls should remain wherever
possible, and the new walls should subdivide the existing rooms to
create a hallway. Maintain the front rooms as is. In “shotgun”
dwellings, if a hall is necessary, install it along one side of house to
give access to rooms on the opposite side.

2, For purposes of lead-based paint abatement, the State Recipient shall
venfy that lead paint exists through testing. 1f lead paint is present,
encapsulation or removal of interior surfaces and materials which do not
affect the appearance of the exterior are permitted whenever all interior
alterations are done 1n accordance with each of the guidelines.

APPENDIX C — Standard Mitigation Measures for Adverse Effects

In cases of Adverse Effects, the State Recipient and the Preservation Professional may
develop a mitigation plan that includes one or more of the following Standard Mitigation
Measures whenever the Preservation Professional determines that the State Recipient
cannot conduct the project so that it will avoid Adverse Effects as described in
Stipulation V of this Agreement:

it ko |
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Al Alteration of the Historic Property

If the State Reciprent determines that the subject property cannot be feasibly rehabilitated
i accordance with the recommendations provided by the Preservation Professional
(developed in accordance with Stipulation V and the guidelines Appendix B). the
tollowing procedure shall be followed:

! The State Recipient shall ensure that prior to project implementation the
histonic property 1s documented. In consultation with the SHPO. one of
the following documentation methodologies shall be selected:

a. Contributing Structure n an Eligible Historic District: The State
Recipient shall provide a floor plan, and onginal archival-quality,
large-tormat, black and white photographs as required tor the 106
Review process. A brief history and explanation of the final
condition of the structure prior to demolition shall be wntten not to
exceed two (2) pages. In addition to submittal to the SHPO, this
documentation shall be placed with either a local historical society
archive. local library historical collection, or, at mmimum kept as a
permanent record by the State Recipient.

b. Building Eligible for Individual Listing: The State Recipient shall
document the historic property in accordance with the Historic
Amencan Buildings Survey (HABS) Standards or other acceptable
recordation method developed in consultation with the SHPO.

2 The State Recipient shall develop plans and specifications in consultation
with the Preservation Professional which will, to the greatest extent
feasible. preserve the basic character of the structure with regard to the
scale. massing. and texture of the onginal.

3. Primary emphasis shall be given to the major street visible elevations and
significant contributing features there, including trim, windows, doors,
porches. etc.. will be repaired or replaced with either in-kind matenials or
materials which come as close as possible to the onginal matenals in basic
appearance;

4 Any enclosures of existing porches shall be done in such a manner that
none of the intact historic matenals are removed or destroyed and in such
a manner that a future restoration could be carned out by removing the
added matenals;

n

Any room additions will be built in 2 manner that does not “replicate” the
onginal structure and that can be clearly distinguished from the earlier

penod;
B. Demolition of the Historic Property

If the State Recipient determines that the historic unit cannot be feasibly rehabilitated in
accordance with the recommendations provided by the Preservation Professional
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(developed in accordance with Stipulation V and the guidelines in Appendix B), or the
historic building must be acquired for purposed of easement assemblage or sub-standard
lot correction, and that the building must be demolished, then the State Recipient shall
adhere 10 the followed guidelines:

] The State Recipient shall follow the recordation guidelines outline in
Section A.1.;

I

The State Recipient shall advertise the availability of the housing unit
(with or without the land on which the house is built) prior to its
demolition for a minimum of thirty (30) days. Any interested local
preservation society of other pre-identified interested parties may be given
a “first nght of refusal” at an agreed upon price (recommended price based
on actual cost of relocation only) and shall have forty-five (45) days to
remove the structure from the site;

3. If more than one offer is receive, all offers shall be reviewed by the
Preservation Professional and the best offer selected with regards to the
appropnateness of the acquiring group’s proposed use, relocation site, the
feasibility of the planned movement of the structure, plans for its
temporary preservation and/or the partial or complete rehabilitation. The
State Recipient shall negotiate any funds which the acquiring group may
use to defray the cost of moving the structure which are derived from the
avorded cost of demolition;

4. If feasible, the Preservation Professional shall ensure that all historic
properties are moved in accordance with approaches recommended in
Moving Historic Buildings (John Obed Curtis, 1979} by a professional
house mover who has the capability to move historic properties properly;

5. If no interested party willing to relocate the building can be identified, the
State Recipient shall then advertise the availability of historic matenals or
shall attempt to reuse such materials in other compatible historic homes
being rehabilitated by the State Recipient. The Preservation Professional
shall consider the most appropriate planned use of historic matenals. All
salvaged materials must be removed from the site within thirty (30) days
of their advertised availability.

. Reconstruction (demolition and replacement) of Historic Properties

The State Recipient shall ensure that, to the greatest extent feasible, the reconstruction of
any historic structure deemed infeasible for rehabilitation shall be carmed out in a manner

that 1s compatible with the architecture of the oniginal unit and/or other buildings within
the surrounding historic district in terms of set-backs, size, scale, massing, design, color,
features, and matenals, and 1s responsive to the recommended approaches for new
construction set forth in the Standards. The following procedures shall be followed to
ensure the historic compatibility of the proposed reconstruction:
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I

The State Recipient shall follow the recordation guidelines outhned in
Section A.].:

The State Reciprent shall follow the guidelines for demolition outhined 1n
Secuon C:

The State Recipient shall develop prehminary plans in consultation with
the Preservation Professional. (The State Recipient shall consult with the
Preservauon Professional to develop a set of histoncally compatble model
replacement house plans in advance of any planned reconstruction
activities which shall be shared with the public dunng the imitial public
hearings held.) Final construction drawings used in the biding process.
including elevations. shall be submitted (o the Preservation Professional
for review and comment prior to the award of a construction contract and
the initiation of construction activities.

If the State Recipient determines that the proposed plans and
specifications for the reconstruction do not meet the Stanidards as
interpreted by the Preservation Professional. the State Recipient shall
notify the Council and imtiate consultation as set forth at 36 CFR Part

800.5 (e).

D. New Construction and In-Fill Construction in Historic Districts

The State Recipient shall ensure that. 1o the greatest extent feasible, the construction of
new housing units in an eligible historic distnict shall be carmed out in a manner that 15
compatible with the architecture of other buildings within the surrounding histonc district
in terms of set-backs. size. scale. massing. design. color. features. and matenals. and is
responsive to the recommended approaches for new construction set forth in the

Standards.

The following procedures shall be followed to ensure the historic

compatibibity of the proposed new construction:

2,

The State Recipient shall develop preliminary plans in consultation with
the Preservation Professional. (The State Recipient shall consult with the
Preservation Professional to develop a set of histonically compatible house
plans in advance of any planned construction activities which shall be
shared with the public during the imtial public heanings held). Final
construction drawings used 1n the bidding process, including elevations,
shall be submutted to the Preservation Professional for review and
comment prior to the award of a construction contract and the mitiation of
construction activities.

1f the State Recipient determines that the proposed plans and
specifications for the reconstruction do not meet the Standards as
interpreted by the Preservation Professional. the State Recipient shall
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notify the Council and initiate consultation as set forth at 36 CFR Part

800.5(e). :
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24 CFR Part 135 Economic
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Title 24: Housing and Urban Development

PART 135—ECONOMIC OPPORTUNITIES FOR LOW- AND VERY LOW-INCOME PERSONS
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§135.1 Purpose.

§135.2 Effective date of regulation.

§135.3 Applicability.

§135.5 Definitions.
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June 30, 1995. At 60 FR 28325, May 31, 1995, the effective period was extended until the final rule
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implementing changes made to section 3 of the Housing and Urban Development Act of 1968 by the Housing
and Community Development Act of 1992 is published and becomes effective.

L Back to Top
Subpart A—General Provisions

% Back to Top
§135.1 Purpose.

(a) Section 3. The purpose of section 3 of the Housing and Urban Development Act of 1968 (12
U.S.C. 1701u) (section 3) is to ensure that employment and other economic opportunities generated
by certain HUD financial assistance shall, to the greatest extent feasible, and consistent with existing
Federal, State and local laws and regulations, be directed to low- and very low-income persons,
particularly those who are recipients of government assistance for housing, and to business concerns
which provide economic opportunities to low- and very low-income persons.

(b) Part 135. The purpose of this part is to establish the standards and procedures to be followed
to ensure that the objectives of section 3 are met.

L Backto Top
§135.2 Effective date of regulation.

The regulations of this part will remain in effect until the date the final rule adopting the regulations
of this part with or without changes is published and becomes effective, at which point the final rule will
remain in effect.

[60 FR 28326, May 31, 1995]
% Back to Top
§135.3 Applicability.

(a) Section 3 covered assistance. Section 3 applies to the following HUD assistance (section 3
covered assistance):

(1) Public and Indian housing assistance. Section 3 applies to training, employment, contracting
and other economic opportunities arising from the expenditure of the following public and Indian
housing assistance:

(i) Development assistance provided pursuant to section 5 of the U.S. Housing Act of 1937 (1937
Act),

(ii) Operating assistance provided pursuant to section 9 of the 1937 Act; and
(iii) Modernization assistance provided pursuant to section 14 of the 1937 Act;

(2) Housing and community development assistance. Section 3 applies to training, employment,
contracting and other economic opportunities arising in connection with the expenditure of housing
assistance (including section 8 assistance, and including other housing assistance not administered by
the Assistant Secretary of Housing) and community development assistance that is used for the
following projects;

(i) Housing rehabilitation (including reduction and abatement of lead-based paint hazards, but
excluding routine maintenance, repair and replacement);

(ii) Housing construction; and
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(iii) Other public construction.

(3) Thresholds—(i) No thresholds for section 3 covered public and Indian housing assistance. The
requirements of this part apply to section 3 covered assistance provided to recipients, notwithstanding
the amount of the assistance provided to the recipient. The requirements of this part apply to all
contractors and subcontractors performing work in connection with projects and activities funded by
public and Indian housing assistance covered by section 3, regardless of the amount of the contract or
subcontract.

(ii)y Thresholds for section 3 covered housing and community development assistance—(A)
Recipient thresholds. The requirements of this part apply to recipients of other housing and community
development program assistance for a section 3 covered project(s) for which the amount of the
assistance exceeds $200,000.

(B) Contractor and subcontractor thresholds. The requirements of this part apply to contractors
and subcontractors performing work on section 3 covered project(s) for which the amount of the
assistance exceeds $200,000; and the contract or subcontract exceeds $100,000.

(C) Threshold met for recipients, but not contractors or subcontractors. If a recipient receives
section 3 covered housing or community development assistance in excess of $200,000, but no
contract exceeds $100,000, the section 3 preference requirements only apply to the recipient.

(b) Applicability of section 3 to entire project or activity funded with section 3 assistance. The
requirements of this part apply to the entire project or activity that is funded with section 3 covered
assistance, regardless of whether the section 3 activity is fully or partially funded with section 3
covered assistance.

(c) Applicability to Indian housing authorities and Indian tribes. Indian housing authorities and
tribes that receive HUD assistance described in paragraph (a) of this section shall comply with the
procedures and requirements of this part to the maximum extent consistent with, but not in derogation
of, compliance with section 7(b) of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450e(b)). (See 24 CFR part 905.)

(d) Other HUD assistance and other Federal assistance. Recipients, contractors and
subcontractors that receive HUD assistance, not listed in paragraph (a) of this section, or other
Federal assistance, are encouraged to provide, to the greatest extent feasible, training, employment,
and contracting opportunities generated by the expenditure of this assistance to low- and very low-
income persons, and business concerns owned by low- and very low-income persons, or which
employ low- and very low-income persons.

% Backto Top
§135.5 Definitions.

The terms Department, HUD, Indian housing authority (IHA), Public housing agency (PHA), and
Secretary are defined in 24 CFR part 5.

Annual Contributions Contract (ACC) means the contract under the U.S. Housing Act of 1937
(1937 Act) between HUD and the PHA, or between HUD and the IHA, that contains the terms and
conditions under which HUD assists the PHA or the IHA in providing decent, safe, and sanitary
housing for low income families. The ACC must be in a form prescribed by HUD under which HUD
agrees to provide assistance in the development, modernization and/or operation of a low income
housing project under the 1937 Act, and the PHA or IHA agrees to develop, modernize and operate
the project in compliance with all provisions of the ACC and the 1937 Act, and all HUD regulations and
implementing requirements and procedures. (The ACC is not a form of procurement contract.)

Applicant means any entity which makes an application for section 3 covered assistance, and
includes, but is not limited to, any State, unit of local government, public housing agency, Indian
housing authority, Indian tribe, or other public body, public or private nonprofit organization, private
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agency or institution, mortgagor, developer, limited dividend sponsor, builder, property manager,
community housing development organization (CHDO), resident management corporation, resident
council, or cooperative association.

Assistant Secretary means the Assistant Secretary for Fair Housing and Equal Opportunity.

Business concern means a business entity formed in accordance with State law, and which is
licensed under State, county or municipal law to engage in the type of business activity for which it
was formed.

Business concern that provides economic opportunities for low- and very low-income persons.
See definition of “section 3 business concern” in this section.

Contract. See the definition of “section 3 covered contract” in this section.

Contractor means any entity which contracts to perform work generated by the expenditure of
section 3 covered assistance, or for work in connection with a section 3 covered project.

Employment opportunities generated by section 3 covered assistance means all employment
opportunities generated by the expenditure of section 3 covered public and Indian housing assistance
(i.e., operating assistance, development assistance and modernization assistance, as described in
§135.3(a)(1)). With respect to section 3 covered housing and community development assistance, this
term means all employment opportunities arising in connection with section 3 covered projects (as
described in §135.3(a)(2)), including management and administrative jobs connected with the section
3 covered project. Management and administrative jobs include architectural, engineering or related
professional services required to prepare plans, drawings, specifications, or work write-ups; and jobs
directly related to administrative support of these activities, e.g., construction manager, relocation
specialist, payroll clerk, etc.

Housing authority (HA) means, collectively, public housing agency and Indian housing authority.

Housing and community development assistance means any financial assistance provided or
otherwise made available through a HUD housing or community development program through any
grant, loan, loan guarantee, cooperative agreement, or contract, and includes community development
funds in the form of community development block grants, and loans guaranteed under section 108 of
the Housing and Community Development Act of 1974, as amended. Housing and community
development assistance does not include financial assistance provided through a contract of
insurance or guaranty.

Housing development means low-income housing owned, developed, or operated by public
housing agencies or Indian housing authorities in accordance with HUD's public and Indian housing
program regulations codified in 24 CFR Chapter IX.

HUD Youthbuild programs mean programs that receive assistance under subtitle D of Title IV of
the National Affordable Housing Act, as amended by the Housing and Community Development Act of
1992 (42 U.S.C. 12899), and provide disadvantaged youth with opportunities for employment,
education, leadership development, and training in the construction or rehabilitation of housing for
homeless individuals and members of low- and very low-income families.

Indian tribes shall have the meaning given this term in 24 CFR part 571.

JTPA means the Job Training Partnership Act (29 U.S.C. 1579(a)).

Low-income person. See the definition of “section 3 resident” in this section.

Metropolitan area means a metropolitan statistical area (MSA), as established by the Office of
Management and Budget.

Neighborhood area means:
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(1) For HUD housing programs, a geographical location within the jurisdiction of a unit of general
local government (but not the entire jurisdiction) designated in ordinances, or other local documents as
a neighborhood, village, or similar geographical designation.

(2) For HUD community development programs, see the definition, if provided, in the regulations
for the applicable community development program, or the definition for this term in 24 CFR 570.204

(c)(1).

New hires mean full-time employees for permanent, temporary or seasonal employment
opportunities.

Nonmetropolitan county means any county outside of a metropolitan area.

Other HUD programs means HUD programs, other than HUD public and Indian housing
programs, that provide housing and community development assistance for “section 3 covered
projects,” as defined in this section.

Public housing resident has the meaning given this term in 24 CFR part 963.

Recipient means any entity which receives section 3 covered assistance, directly from HUD or
from another recipient and includes, but is not limited to, any State, unit of local government, PHA,
IHA, Indian tribe, or other public body, public or private nonprofit organization, private agency or
institution, mortgagor, developer, limited dividend sponsor, builder, property manager, community
housing development organization, resident management corporation, resident council, or cooperative
association. Recipient also includes any successor, assignee or transferee of any such entity, but
does not include any ultimate beneficiary under the HUD program to which section 3 applies and does
not include contractors.

Section 3 means section 3 of the Housing and Urban Development Act of 1968, as amended (12
U.S.C. 1701u).

Section 3 business concern means a business concern, as defined in this section—
(1) That is 51 percent or more owned by section 3 residents; or

(2) Whose permanent, full-time employees include persons, at least 30 percent of whom are
currently section 3 residents, or within three years of the date of first employment with the business
concern were section 3 residents; or

(3) That provides evidence of a commitment to subcontract in excess of 25 percent of the dollar
award of all subcontracts to be awarded to business concerns that meet the qualifications set forth in
paragraphs (1) or (2) in this definition of “section 3 business concern.”

Section 3 clause means the contract provisions set forth in §135.38.

Section 3 covered activity means any activity which is funded by section 3 covered assistance
public and Indian housing assistance.

Section 3 covered assistance means: (1) Public and Indian housing development assistance
provided pursuant to section 5 of the 1937 Act;

(2) Public and Indian housing operating assistance provided pursuant to section 9 of the 1937 Act;

(3) Public and Indian housing modernization assistance provided pursuant to section 14 of the
1937 Act;

(4) Assistance provided under any HUD housing or community development program that is
expended for work arising in connection with:
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(i) Housing rehabilitation (including reduction and abatement of lead-based paint hazards, but
excluding routine maintenance, repair and replacement);

(i) Housing construction; or

(iii) Other public construction project (which includes other buildings or improvements, regardless
of ownership).

Section 3 covered contract means a contract or subcontract (including a professional service
contract) awarded by a recipient or contractor for work generated by the expenditure of section 3
covered assistance, or for work arising in connection with a section 3 covered project. “Section 3
covered contracts” do not include contracts awarded under HUD's procurement program, which are
governed by the Federal Acquisition Regulation System (see 48 CFR, Chapter 1). “Section 3 covered
contracts” also do not include contracts for the purchase of supplies and materials. However,
whenever a contract for materials includes the installation of the materials, the contract constitutes a
section 3 covered contract. For example, a contract for the purchase and installation of a furnace
would be a section 3 covered contract because the contract is for work (i.e., the installation of the
furnace) and thus is covered by section 3.

Section 3 covered project means the construction, reconstruction, conversion or rehabilitation of
housing (including reduction and abatement of lead-based paint hazards), other public construction
which includes buildings or improvements (regardless of ownership) assisted with housing or
community development assistance.

Section 3 joint venture. See §135.40. Section 3 resident means: (1) A public housing resident; or

(2) An individual who resides in the metropolitan area or nonmetropolitan county in which the
section 3 covered assistance is expended, and who is:

(i) A low-income person, as this term is defined in section 3(b)(2) of the 1937 Act (42 U.S.C.
1437a(b)(2)). Section 3(b)(2) of the 1937 Act defines this term to mean families (including single
persons) whose incomes do not exceed 80 per centum of the median income for the area, as
determined by the Secretary, with adjustments for smaller and larger families, except that the
Secretary may establish income ceilings higher or lower than 80 per centum of the median for the area
on the basis of the Secretary's findings that such variations are necessary because of prevailing levels
of construction costs or unusually high or low-income families; or

(i) A very low-income person, as this term is defined in section 3(b)(2) of the 1937 Act (42 U.S.C.
1437a(b)(2)). Section 3(b)(2) of the 1937 Act (42 U.S.C. 1437a(b)(2)) defines this term to mean
families (including single persons) whose incomes do not exceed 50 per centum of the median family
income for the area, as determined by the Secretary with adjustments for smaller and larger families,
except that the Secretary may establish income ceilings higher or lower than 50 per centum of the
median for the area on the basis of the Secretary's findings that such variations are necessary
because of unusually high or low family incomes.

(3) A person seeking the training and employment preference provided by section 3 bears the
responsibility of providing evidence (if requested) that the person is eligible for the preference.

Section 8 assistance means assistance provided under section 8 of the 1937 Act (42 U.S.C.
1437f) pursuant to 24 CFR part 882, subpart G.

Service area means the geographical area in which the persons benefitting from the section 3
covered project reside. The service area shall not extend beyond the unit of general local government
in which the section 3 covered assistance is expended. In HUD's Indian housing programs, the service
area, for IHAs established by an Indian tribe as a result of the exercise of the tribe's sovereign power,
is limited to the area of tribal jurisdiction.

Subcontractor means any entity (other than a person who is an employee of the contractor) which
has a contract with a contractor to undertake a portion of the contractor's obligation for the
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performance of work generated by the expenditure of section 3 covered assistance, or arising in
connection with a section 3 covered project.

Very low-income person. See the definition of “section 3 resident” in this section.

Youthbuild programs. See the definition of “HUD Youthbuild programs” in this section.

[59 FR 33880, June 30, 1994, as amended at 61 FR 5206, Feb. 9, 1996]
t Backto Top
§135.7 Delegation of authority.

Except as may be otherwise provided in this part, the functions and responsibilities of the
Secretary under section 3, and described in this part, are delegated to the Assistant Secretary for Fair
Housing and Equal Opportunity. The Assistant Secretary is further authorized to redelegate functions
and responsibilities to other employees of HUD; provided however, that the authority to issue rules
and regulations under this part, which authority is delegated to the Assistant Secretary, may not be
redelegated by the Assistant Secretary.

L Backto Top
§135.9 Requirements applicable to HUD NOFAs for section 3 covered programs.

(a) Certification of compliance with part 135. All notices of funding availability (NOFAs) issued by
HUD that announce the availability of funding covered by section 3 shall include a provision in the
NOF A that notifies applicants that section 3 and the regulations in part 135 are applicable to funding
awards made under the NOFA. Additionally the NOFA shall require as an application submission
requirement (which may be specified in the NOFA or application kit) a certification by the applicant that
the applicant will comply with the regulations in part 135. (For PHAS, this requirement will be met
where a PHA Resolution in Support of the Application is submitted.) With respect to application
evaluation, HUD will accept an applicant's certification unless there is evidence substantially
challenging the certification.

(b Stalement of purpose in NOFAs. (1) For competitively awarded assistance in which the grants
are for activities administered by an HA, and those activities are anticipated to generate significant
training, employment or contracting opportunities, the NOFA must include a statement that one of the
purposes of the assistance is to give to the greatest extent feasible, and consistent with existing
Federal. Siate and local laws and regulations, job training, employment, contracting and other
economic opportunities to section 3 residents and section 3 business concerns.

(2) For competitively awarded assistance involving housing rehabilitation, construction or other
public construction, where the amount awarded to the applicant may exceed $200,000, the NOFA
must include a statement that one of the purposes of the assistance is to give, to the greatest extent
feasible, and consistent with existing Federal, State and local laws and regulations, job training,
employment, contracting and other economic opportunities to section 3 residents and section 3
business concerns.

(c) Section 3 as NOFA evaluation criteria. Where not otherwise precluded by statute, in the
evaluation of applications for the award of assistance, consideration shall be given to the extent to
which an applicant has demonstrated that it will train and employ section 3 residents and contract with
section 3 business concerns for economic opportunities generated in connection with the assisted
project or activity. The evaluation criteria to be utilized, and the rating points to be assigned, will be
specified in the NOFA.

L Back to Top

§135.11 Other laws governing training, employment, and contracting.
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Other laws and requirements that are applicable or may be applicable to the economic
opportunities generated from the expenditure of section 3 covered assistance include, but are not
necessarily limited to those listed in this section.

(@) Procurement standards for States and local governments (24 CFR 85.36)—(1) General.
Nothing in this part 135 prescribes specific methods of procurement. However, neither section 3 nor
the requirements of this part 135 supersede the general requirement of 24 CFR 85.36(c) that all
procurement transactions be conducted in a competitive manner. Consistent with 24 CFR 85.36(c)(2),
section 3 is a Federal statute that expressly encourages, to the maximum extent feasible, a
geographic preference in the evaluation of bids or proposals.

(2) Flexible Subsidy Program. Multifamily project mortgagors in the Flexible Subsidy Program are
not required to utilize the methods of procurement in 24 CFR 85.36(d), and are not permitted to utilize
methods of procurement that would result in their award of a contract to a business concern that
submits a bid higher than the lowest responsive bid. A multifamily project mortgagor, however, must
ensure that, to the greatest extent feasible, the procurement practices it selects provide preference to
section 3 business concerns.

(b) Procurement standards for other recipients (OMB Circular No. A-110). Nothing in this part
prescribes specific methods of procurement for grants and other agreements with institutions of higher
education, hospitals, and other nonprofit organizations. Consistent with the requirements set forth in
OMB Circular No. A-110, section 3 is a Federal statute that expressly encourages a geographic
preference in the evaluation of bids or proposals.

(c) Federal labor standards provisions. Certain construction contracts are subject to compliance
with the requirement to pay prevailing wages determined under Davis-Bacon Act (40 U.S.C. 276a—
276a-7) and implementing U.S. Department of Labor regulations in 29 CFR part 5. Additionally, certain
HUD-assisted rehabilitation and maintenance activities on public and Indian housing developments
are subject to compliance with the requirement to pay prevailing wage rates, as determined or adopted
by HUD, to laborers and mechanics employed in this work. Apprentices and trainees may be utilized
on this work only to the extent permitted under either Department of Labor regulations at 29 CFR part
5 or for work subject to HUD-determined prevailing wage rates, HUD policies and guidelines. These
requirements include adherence to the wage rates and ratios of apprentices or trainees to journeymen
set out in “approved apprenticeship and training programs,” as described in paragraph (d) of this
section.

(d) Approved apprenticeship and trainee programs. Certain apprenticeship and trainee programs
have been approved by various Federal agencies. Approved apprenticeship and trainee programs
include: an apprenticeship program approved by the Bureau of Apprenticeship and Training of the
Department of Labor, or a State Apprenticeship Agency, or an on-the-job training program approved
by the Bureau of Apprenticeship and Training, in accordance with the regulations at 29 CFR part 5; or
a training program approved by HUD in accordance with HUD policies and guidelines, as applicable.
Participation in an approved apprenticeship program does not, in and of itself, demonstrate
compliance with the regulations of this part.

(e) Compliance with Executive Order 11246. Certain contractors covered by this part are subject
to compliance with Executive Order 11246, as amended by Executive Order 12086, and the
Department of Labor regulations issued pursuant thereto (41 CFR chapter 60) which provide that no
person shall be discriminated against on the basis of race, color, religion, sex, or national origin in all
phases of employment during the performance of Federal or Federally assisted construction contracts.

% Backto Top

Subpart B—Economic Opportunities for Section 3 Residents and Section 3
Business Concerns

L Back to Top
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§135.30 Numerical goals for meeting the greatest extent feasible requirement.

(a) General. (1) Recipients and covered contractors may demonstrate compliance with the
“greatest extent feasible” requirement of section 3 by meeting the numerical goals set forth in this
section for providing training, employment, and contracting opportunities to section 3 residents and
section 3 business concerns.

(2) The goals established in this section apply to the entire amount of section 3 covered
assistance awarded to a recipient in any Federal Fiscal Year (FY), commencing with the first FY
following the effective date of this rule.

(3) For recipients that do not engage in training, or hiring, but award contracts to contractors that
will engage in training, hiring, and subcontracting, recipients must ensure that, to the greatest extent
feasible, contractors will provide training, employment, and contracting opportunities to section 3
residents and section 3 business concerns.

(4) The numerical goals established in this section represent minimum numerical targets.

(b) Training and employment. The numerical goals set forth in paragraph (b) of this section apply
to new hires. The numerical goals reflect the aggregate hires. Efforts to employ section 3 residents, to
the greatest extent feasible, should be made at all job levels.

(1) Numerical goals for section 3 covered public and Indian housing programs. Recipients of
section 3 covered public and Indian housing assistance (as described in §135.5) and their contractors
and subcontractors may demonstrate compliance with this part by committing to employ section 3
residents as:

(i) 10 percent of the aggregate number of new hires for the one year period beginning in FY 1995;
(i) 20 percent of the aggregate number of new hires for the one period beginning in FY 1996;

(iii) 30 percent of the aggregate number of new hires for one year period beginning in FY 1997
and continuing thereafter.

(2) Numerical goals for other HUD programs covered by section 3. (i) Recipients of section 3
covered housing assistance provided under other HUD programs, and their contractors and
subcontractors (unless the contract or subcontract awards do not meet the threshold specified in
§135.3(a)(3)) may demonstrate compliance with this part by committing to employ section 3 residents
as 10 percent of the aggregate number of new hires for each year over the duration of the section 3
project;

(i) Where a managing general partner or management agent is affiliated, in a given metropolitan
area, with recipients of section 3 covered housing assistance, for an aggregate of 500 or more units in
any fiscal year, the managing partner or management agent may demonstrate compliance with this
part by committing to employ section 3 residents as:

(A) 10 percent of the aggregate number of new hires for the one year period beginning in FY
1995;

(B) 20 percent of the aggregate number of new hires for the one year period beginning in FY
1996;

(C) 30 percent of the aggregate number of new hires for the one year period beginning in FY
1997, and continuing thereafter.

(3) Recipients of section 3 covered community development assistance, and their contractors and
subcontractors (unless the contract or subcontract awards do not meet the threshold specified in
§135.3(a)(3)) may demonstrate compliance with the requirements of this part by committing to employ
section 3 residents as:
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(i) 10 percent of the aggregate number of new hires for the one year period beginning in FY 1995;

(i) 20 percent of the aggregate number of new hires for the one year period beginning in FY 1996;
and

(iii) 30 percent of the aggregate number of new hires for the one year period beginning in FY 1997
and continuing thereafter.

(c) Contracts. Numerical goals set forth in paragraph (c) of this section apply to contracts awarded
in connection with all section 3 covered projects and section 3 covered activities. Each recipient and
contractor and subcontractor (unless the contract or subcontract awards do not meet the threshold
specified in §135.3(a)(3)) may demonstrate compliance with the requirements of this part by
committing to award to section 3 business concerns:

(1) At least 10 percent of the total dollar amount of all section 3 covered contracts for building
trades work for maintenance, repair, modernization or development of public or Indian housing, or for
building trades work arising in connection with housing rehabilitation, housing construction and other
public construction; and

(2) At least three (3) percent of the total dollar amount of all other section 3 covered contracts.

(d) Safe harbor and compliance determinations. (1) In the absence of evidence to the contrary, a
recipient that meets the minimum numerical goals set forth in this section will be considered to have
complied with the section 3 preference requirements.

(2) In evaluating compliance under subpart D of this part, a recipient that has not met the
numerical goals set forth in this section has the burden of demonstrating why it was not feasible to
meet the numerical goals set forth in this section. Such justification may include impediments
encountered despite actions taken. A recipient or contractor also can indicate other economic
opportunities, such as those listed in §135.40, which were provided in its efforts to comply with section
3 and the requirements of this part.

L Back to Top
§135.32 Responsibilities of the recipient.

Each recipient has the responsibility to comply with section 3 in its own operations, and ensure
compliance in the operations of its contractors and subcontractors. This responsibility includes but
may not be necessarily limited to:

(a) Implementing procedures designed to notify section 3 residents about training and
employment opportunities generated by section 3 covered assistance and section 3 business
concerns about contracting opportunities generated by section 3 covered assistance;

(b) Notifying potential contractors for section 3 covered projects of the requirements of this part,
and incorporating the section 3 clause set forth in §135.38 in all solicitations and contracts.

(c) Facilitating the training and employment of section 3 residents and the award of contracts to
section 3 business concerns by undertaking activities such as described in the Appendix to this part,
as appropriate, to reach the goals set forth in §135.30. Recipients, at their own discretion, may
establish reasonable numerical goals for the training and employment of section 3 residents and
contract award to section 3 business concerns that exceed those specified in §135.30;

(d) Assisting and actively cooperating with the Assistant Secretary in obtaining the compliance of
contractors and subcontractors with the requirements of this part, and refraining from entering into any
contract with any contractor where the recipient has notice or knowledge that the contractor has been
found in violation of the regulations in 24 CFR part 135.
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(e) Documenting actions taken to comply with the requirements of this part, the results of actions
taken and impediments, if any.

(f) A State or county which distributes funds for section 3 covered assistance to units of local
governments, to the greatest extent feasible, must attempt to reach the numerical goals set forth in
135.30 regardless of the number of local governments receiving funds from the section 3 covered
assistance which meet the thresholds for applicability set forth at 135.3. The State or county must
inform units of local government to whom funds are distributed of the requirements of this part; assist
local governments and their contractors in meeting the requirements and objectives of this part; and
monitor the performance of local governments with respect to the objectives and requirements of this
part.

% Backto Top
§135.34 Preference for section 3 residents in training and employment opportunities.

(a) Order of providing preference. Recipients, contractors and subcontractors shall direct their
efforts to provide, to the greatest extent feasible, training and employment opportunities generated
from the expenditure of section 3 covered assistance to section 3 residents in the order of priority
provided in paragraph (a) of this section.

(1) Public and Indian housing programs. In public and Indian housing programs, efforts shall be
directed to provide training and employment opportunities to section 3 residents in the following order
of priority:

(i) Residents of the housing development or developments for which the section 3 covered
assistance is expended (category 1 residents);

(i) Residents of other housing developments managed by the HA that is expending the section 3
covered housing assistance (category 2 residents);

(iii) Participants in HUD Youthbuild programs being carried out in the metropolitan area (or
nonmetropolitan county) in which the section 3 covered assistance is expended (category 3 residents);

(iv) Other section 3 residents.

(2) Housing and community development programs. In housing and community development
programs, priority consideration shall be given, where feasible, to:

(i) Section 3 residents residing in the service area or neighborhood in which the section 3 covered
project is located (collectively, referred to as category 1 residents); and

(ii) Participants in HUD Youthbuild programs (category 2 residents).

(ili) Where the section 3 project is assisted under the Stewart B. McKinney Homeless Assistance
Act (42 U.S.C. 11301 et seq.), homeless persons residing in the service area or neighborhood in
which the section 3 covered project is located shall be given the highest priority;

(iv) Other section 3 residents.

(3) Recipients of housing assistance programs administered by the Assistant Secretary for
Housing may, at their own discretion, provide preference to residents of the housing development
receiving the section 3 covered assistance within the service area or neighborhood where the section
3 covered project is located.

(4) Recipients of community development programs may, at their own discretion, provide priority
to recipients of government assistance for housing, including recipients of certificates or vouchers
under the Section 8 housing assistance program, within the service area or neighborhood where the
section 3 covered project is located.
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(b) Eligibility for preference. A section 3 resident seeking the preference in training and
employment provided by this part shall certify, or submit evidence to the recipient contractor or
subcontractor, if requested, that the person is a section 3 resident, as defined in §135.5. (An example
of evidence of eligibility for the preference is evidence of receipt of public assistance, or evidence of
participation in a public assistance program.)

(c) Eligibility for employment. Nothing in this part shall be construed to require the employment of
a section 3 resident who does not meet the qualifications of the position to be filled.

L Backto Top
§135.36 Preference for section 3 business concerns in contracting opportunities.

(a) Order of providing preference. Recipients, contractors and subcontractors shall direct their
efforts to award section 3 covered contracts, to the greatest extent feasible, to section 3 business
concerns in the order of priority provided in paragraph (a) of this section.

(1) Public and Indian housing programs. In public and Indian housing programs, efforts shall be
directed to award contracts to section 3 business concerns in the following order of priority:

(i) Business concerns that are 51 percent or more owned by residents of the housing
development or developments for which the section 3 covered assistance is expended, or whose full-
time, permanent workforce includes 30 percent of these persons as employees (category 1
businesses);

(i) Business concerns that are 51 percent or more owned by residents of other housing
developments or developments managed by the HA that is expending the section 3 covered
assistance, or whose full-time, permanent workforce includes 30 percent of these persons as
employees (category 2 businesses); or

(iii) HUD Youthbuild pregrams being carried out in the metropolitan area (or nonmetropolitan
county) in which the section 3 covered assistance is expended (category 3 businesses).

(iv) Business concerns that are 51 percent or more owned by section 3 residents, or whose
permanent, full-time workforce includes no less than 30 percent section 3 residents (category 4
businesses), or that subcontract in excess of 25 percent of the total amount of subcontracts to
business concerns identified in paragraphs (a)(1)(i) and (a)(1)(ii) of this section.

(2) Housing and community development programs. In housing and community development
programs, priority consideration shall be given, where feasible, to:

(i) Section 3 business concerns that provide economic opportunities for section 3 residents in the
service area or neighborhood in which the section 3 covered project is located (category 1
businesses); and

(i) Applicants (as this term is defined in 42 U.S.C. 12899) selected to carry out HUD Youthbuild
programs (category 2 businesses);

(iii) Other section 3 business concerns.

(b) Eligibility for preference. A business concern seeking to qualify for a section 3 contracting
preference shall certify or submit evidence, if requested, that the business concern is a section 3
business concern as defined in §135.5.

(c) Ability to complete contract. A section 3 business concern seeking a contract or a subcontract
shall submit evidence to the recipient, contractor, or subcontractor (as applicable), if requested,
sufficient to demonstrate to the satisfaction of the party awarding the contract that the business
concern is responsible and has the ability to perform successfully under the terms and conditions of
the proposed contract. (The ability to perform successfully under the terms and conditions of the
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proposed contract is required of all contractors and subcontractors subject to the procurement
standards of 24 CFR 85.36 (see 24 CFR 85.36(b)(8)).) This regulation requires consideration of,
among other factors, the potential contractor's record in complying with public policy requirements.
Section 3 compliance is a matter properly considered as part of this determination.

L Backto Top
§135.38 Section 3 clause.

All section 3 covered contracts shall include the following clause (referred to as the section 3
clause):

A. The work to be performed under this contract is subject to the requirements of section 3 of the Housing
and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (section 3). The purpose of section 3 is to
ensure that employment and other economic opportunities generated by HUD assistance or HUD-assisted
projects covered by section 3, shall, to the greatest extent feasible, be directed to low- and very low-income
persons, particularly persons who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD's regulations in 24 CFR part 135, which implement
section 3. As evidenced by their execution of this contract, the parties to this contract certify that they are under
no contractual or other impediment that would prevent them from complying with the part 135 regulations.

C. The contractor agrees to send to each labor organization or representative of workers with which the
contractor has a collective bargaining agreement or other understanding, if any, a notice advising the labor
organization or workers' representative of the contractor's commitments under this section 3 clause, and will post
copies of the notice in conspicuous places at the work site where both employees and applicants for training and
employment positions can see the notice. The notice shall describe the section 3 preference, shall set forth
minimum number and job titles subject to hire, availability of apprenticeship and training positions, the
qualifications for each; and the name and location of the person(s) taking applications for each of the positions;
and the anticipated date the work shall begin.

D. The contractor agrees to include this section 3 clause in every subcontract subject to compliance with
regulations in 24 CFR part 135, and agrees to take appropriate action, as provided in an applicable provision of
the subcontract or in this section 3 clause, upon a finding that the subcontractor is in violation of the regulations
in 24 CFR part 135. The contractor will not subcontract with any subcontractor where the contractor has notice or
knowledge that the subcontractor has been found in violation of the regulations in 24 CFR part 135.

E. The contractor will certify that any vacant employment positions, including training positions, that are filled
(1) after the contractor is selected but before the contract is executed, and (2) with persons other than those to
whom the regulations of 24 CFR part 135 require employment opportunities to be directed, were not filled to
circumvent the contractor's obligations under 24 CFR part 135.

F. Noncompliance with HUD's regulations in 24 CFR part 135 may result in sanctions, termination of this
contract for default, and debarment or suspension from future HUD assisted contracts.

G. With respect to work performed in connection with section 3 covered Indian housing assistance, section 7
(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also applies to the work to
be performed under this contract. Section 7(b) requires that to the greatest extent feasible (i) preference and
opportunities for training and employment shall be given to Indians, and (ii) preference in the award of contracts
and subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises. Parties to this
contract that are subject to the provisions of section 3 and section 7(b) agree to comply with section 3 to the
maximum extent feasible, but not in derogation of compliance with section 7(b).

L Back to Top
§135.40 Providing other economic opportunities.

(a) General. In accordance with the findings of the Congress, as stated in section 3, that other
economic opportunities offer an effective means of empowering low-income persons, a recipient is
encouraged to undertake efforts to provide to low-income persons economic opportunities other than
training, employment, and contract awards, in connection with section 3 covered assistance.
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(b) Other training and employment related opportunities. Other economic opportunities to train
and employ section 3 residents include, but need not be limited to, use of “upward mobility”, “bridge”
and trainee positions to fill vacancies; hiring section 3 residents in management and maintenance

positions within other housing developments; and hiring section 3 residents in part-time positions.

(c) Other business related economic opportunities. (l) A recipient or contractor may provide
economic opportunities to establish, stabilize or expand section 3 business concerns, including micro-
enterprises. Such opportunities include, but are not limited to the formation of section 3 joint ventures,
financial support for affiliating with franchise development, use of labor only contracts for building
trades, purchase of supplies and materials from housing authority resident-owned businesses,
purchase of materials and supplies from PHA resident-owned businesses and use of procedures
under 24 CFR part 963 regarding HA contracts to HA resident-owned businesses. A recipient or
contractor may employ these methods directly or may provide incentives to non-section 3 businesses
to utilize such methods to provide other economic opportunities to low-income persons.

(2) A section 3 joint venture means an association of business concerns, one of which qualifies as
a section 3 business concern, formed by written joint venture agreement to engage in and carry out a
specific business venture for which purpose the business concerns combine their efforts, resources,
and skills for joint profit, but not necessarily on a continuing or permanent basis for conducting
business generally, and for which the section 3 business concern:

(i) Is responsible for a clearly defined portion of the work to be performed and holds management
responsibilities in the joint venture; and

(i) Performs at least 25 percent of the work and is contractually entitled to compensation
proportionate to its work.

& Back to Top

Subpart C [Reserved]

% Back to Top

Subpart D—Complaint and Compliance Review
% Back to Top
§135.70 General.

(a) Purpose. The purpose of this subpart is to establish the procedures for handling complaints
alleging noncompliance with the regulations of this part, and the procedures governing the Assistant
Secretary's review of a recipient's or contractor's compliance with the regulations in this part.

(b) Definitions. For purposes of this subpart:

(1) Complaint means an allegation of noncompliance with regulations of this part made in the form
described in §135.76(d).

(2) Complainant means the party which files a complaint with the Assistant Secretary alleging that
a recipient or contractor has failed or refused to comply with the regulations in this part.

(3) Noncompliance with section 3 means failure by a recipient or contractor to comply with the
requirements of this part.

(4) Respondent means the recipient or contractor against which a complaint of noncompliance
has been filed. The term “recipient” shall have the meaning set forth in §135.7, which includes PHA
and IHA.

% Backto Top
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§135.72 Cooperation in achieving compliance.

(a) The Assistant Secretary recognizes that the success of ensuring that section 3 residents and
section 3 business concerns have the opportunity to apply for jobs and to bid for contracts generated
by covered HUD financial assistance depends upon the cooperation and assistance of HUD recipients
and their contractors and subcontractors. All recipients shall cooperate fully and promptly with the
Assistant Secretary in section 3 compliance reviews, in investigations of allegations of noncompliance
made under §135.76, and with the distribution and collection of data and information that the Assistant
Secretary may require in connection with achieving the economic objectives of section 3.

(b) The recipient shall refrain from entering into a contract with any contractor after notification to
the recipient by HUD that the contractor has been found in violation of the regulations in this part. The
provisions of 2 CFR part 2424 apply to the employment, engagement of services, awarding of
contracts, or funding of any contractors or subcontractors during any period of debarment, suspension,
or otherwise ineligible status.

[59 FR 33880, June 30, 1994, as amended at 72 FR 73493, Dec. 27, 2007]
L Back to Top
§135.74 Section 3 compliance review procedures.

(a) Compliance reviews by Assistant Secretary. The Assistant Secretary shall periodically conduct
section 3 compliance reviews of selected recipients and contractors to determine whether these
recipients are in compliance with the regulations in this part.

(b) Form of compliance review. A section 3 compliance review shall consist of a comprehensive
analysis and evaluation of the recipient's or contractor's compliance with the requirements and
obligations imposed by the regulations of this part, including an analysis of the extent to which section
3 residents have been hired and section 3 business concerns have been awarded contracts as a
result of the methods undertaken by the recipient to achieve the employment, contracting and other
economic objectives of section 3.

(c) Where compliance review reveals noncompliance with section 3 by recipient or contractor.
Where the section 3 compliance review reveals that a recipient or contractor has not complied with
section 3, the Assistant Secretary shall notify the recipient or contractor of its specific deficiencies in
compliance with the regulations of this part, and shall advise the recipient or contractor of the means
by which these deficiencies may be corrected. HUD shall conduct a follow-up review with the recipient
or contractor to ensure that action is being taken to correct the deficiencies.

(d) Continuing noncompliance by recipient or contractor. A continuing failure or refusal by the
recipient or contractor to comply with the regulations in this part may result in the application of
sanctions specified in the contract through which HUD assistance is provided, or the application of
sanctions specified in the regulations governing the HUD program under which HUD financial
assistance is provided. HUD will notify the recipient of any continuing failure or refusal by the
contractor to comply with the regulations in this part for possible action under any procurement
contract between the recipient and the contractor. Where appropriate, debarment, suspension, and
limited denial of participation may be applied to the recipient or the contractor, pursuant to HUD's
regulations at 2 CFR part 2424,

(e) Conducting compliance review before the award of assistance. Section 3 compliance reviews
may be conducted before the award of contracts, and especially where the Assistant Secretary has
reasonable grounds to believe that the recipient or contractor will be unable or unwilling to comply with
the regulations in this part.

(f) Consideration of complaints during compliance review. Complaints alleging noncompliance
with section 3, as provided in §135.76, may also be considered during any compliance review
conducted to determine the recipient's conformance with regulations in this part.
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[59 FR 33880, June 30, 1994, as amended at 72 FR 73493, Dec. 27, 2007]
L Back to Top
§135.76 Filing and processing complaints.

(a) Who may file a complaint. The following individuals and business concerns may, personally or
through an authorized representative, file with the Assistant Secretary a complaint alleging
noncompliance with section 3:

(1) Any section 3 resident on behalf of himself or herself, or as a representative of persons
similarly situated, seeking employment, training or other economic opportunities generated from the
expenditure of section 3 covered assistance with a recipient or contractor, or by a representative who
is not a section 3 resident but who represents one or more section 3 residents;

(2) Any section 3 business concern on behalf of itself, or as a representative of other section 3
business concerns similarly situated, seeking contract opportunities generated from the expenditure of
section 3 covered assistance from a recipient or contractor, or by an individual representative of
section 3 business concerns.

(b) Where to file a complaint. A complaint must be filed with the Assistant Secretary for Fair
Housing and Equal Opportunity, Department of Housing and Urban Development, Washington, DC,
20410.

(c) Time of filing. (1) A complaint must be received not later than 180 days from the date of the
action or omission upon which the complaint is based, unless the time for filing is extended by the
Assistant Secretary for good cause shown.

(2) Where a complaint alleges noncompliance with section 3 and the regulations of this part that is
continuing, as manifested in a number of incidents of noncompliance, the complaint will be timely if
filed within 180 days of the last alleged occurrence of noncompliance.

(3) Where a complaint contains incomplete information, the Assistant Secretary shall request the
needed information from the complainant. In the event this information is not furnished to the Assistant
Secretary within sixty (60) days of the date of the request, the complaint may be closed.

(d) Contents of complaint—(1) Written complaints. Each complaint must be in writing, signed by
the complainant, and include:

(i) The complainant's name and address;
(ii) The name and address of the respondent;

(iii) A description of the acts or omissions by the respondent that is sufficient to inform the
Assistant Secretary of the nature and date of the alleged noncompliance.

(iv) A complainant may provide information to be contained in a complaint by telephone to HUD or
any HUD Field Office, and HUD will reduce the information provided by telephone to writing on the
prescribed complaint form and send the form to the complainant for signature.

(2) Amendment of complaint. Complaints may be reasonably and fairly amended at any time.
Such amendments may include, but are not limited to, amendments to cure, technical defects or
omissions, including failure to sign or affirm a complaint, to clarify or amplify the allegations in a
complaint, or to join additional or substitute respondents. Except for the purposes of notifying
respondents, amended complaints will be considered as having been made as of the original filing
date.

(e) Resolution of complaint by recipient. (1) Within ten (10) days of timely filing of a complaint that
contains complete information (in accordance with paragraphs (c) and (d) of this section), the
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Assistant Secretary shall determine whether the complainant alleges an action or omission by a
recipient or the recipient's contractor that if proven qualifies as noncompliance with section 3. If a
determination is made that there is an allegation of noncompliance with section 3, the complaint shall
be sent to the recipient for resolution.

(2) If the recipient believes that the complaint lacks merit, the recipient must notify the Assistant
Secretary in writing of this recommendation with supporting reasons, within 30 days of the date of
receipt of the complaint. The determination that a complaint lacks merit is reserved to the Assistant
Secretary.

(3) If the recipient determines that there is merit to the complaint, the recipient will have sixty (60)
days from the date of receipt of the complaint to resolve the matter with the complainant. At the
expiration of the 60-day period, the recipient must notify the Assistant Secretary in writing whether a
resolution of the complaint has been reached. If resolution has been reached, the notification must be
signed by both the recipient and the complainant, and must summarize the terms of the resolution
reached between the two parties.

(4) Any request for an extension of the 60-day period by the recipient must be submitted in writing
to the Assistant Secretary, and must include a statement explaining the need for the extension.

(5) If the recipient is unable to resolve the complaint within the 60-day period (or more if extended
by the Assistant Secretary), the complaint shall be referred to the Assistant Secretary for handling.

(f) Informal resolution of complaint by Assistant Secretary—(1) Dismissal of complaint. Upon
receipt of the recipient's written recommendation that there is no merit to the complaint, or upon failure
of the recipient and complainant to reach resolution, the Assistant Secretary shall review the complaint
to determine whether it presents a valid allegation of noncompliance with section 3. The Assistant
Secretary may conduct further investigation if deemed necessary. Where the complaint fails to present
a valid allegation of noncompliance with section 3, the Assistant Secretary will dismiss the complaint
without further action. The Assistant Secretary shall notify the complainant of the dismissal of the
complaint and the reasons for the dismissal.

(2) Informal resolution. Where the allegations in a complaint on their face, or as amplified by the
statements of the complainant, present a valid allegation of noncompliance with section 3, the
Assistant Secretary will attempt, through informal methods, to obtain a voluntary and just resolution of
the complaint. Where attempts to resolve the complaint informally fail, the Assistant Secretary will
impose a resolution on the recipient and complainant. Any resolution imposed by the Assistant
Secretary will be in accordance with requirements and procedures concerning the imposition of
sanctions or resolutions as set forth in the regulations governing the HUD program under which the
section 3 covered assistance was provided.

(3) Effective date of informal resolution. The imposed resolution will become effective and binding
at the expiration of 15 days following notification to recipient and complainant by certified mail of the
imposed resolution, unless either party appeals the resolution before the expiration of the 15 days.
Any appeal shall be in writing to the Secretary and shall include the basis for the appeal.

(g) Sanctions. Sanctions that may be imposed on recipients that fail to comply with the regulations
of this part include debarment, suspension and limited denial of participation in HUD programs.

(h) Investigation of complaint. The Assistant Secretary reserves the right to investigate a
complaint directly when, in the Assistant Secretary's discretion, the investigation would further the
purposes of section 3 and this part.

(i} Intimidatory or retaliatory acts prohibited. No recipient or other person shall intimidate, threaten,
coerce, or discriminate against any person or business because the person or business has made a
complaint, testified, assisted or participated in any manner in an investigation, proceeding, or hearing
under this part. The identity of complainants shall be kept confidential except to the extent necessary
to carry out the purposes of this part, including the conduct of any investigation, hearing or judicial
proceeding arising thereunder.
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(i) Judicial relief. Nothing in this subpart D precludes a section 3 resident or section 3 business
concerning from exercising the right, which may otherwise be available, to seek redress directly
through judicial procedures.

(Approved by the Office of Management and Budget under control number 2529-0043)
L Backto Top

Subpart E—Reporting and Recordkeeping

L Back to Top

§135.90 Reporting.

Each recipient which receives directly from HUD financial assistance that is subject to the
requirements of this part shall submit to the Assistant Secretary an annual report in such form and with
such information as the Assistant Secretary may request, for the purpose of determining the
effectiveness of section 3. Where the program providing the section 3 covered assistance requires
submission of an annual performance report, the section 3 report will be submitted with that annual
performance report. If the program providing the section 3 covered assistance does not require an
annual performance report, the section 3 report is to be submitted by January 10 of each year or within
10 days of project completion, whichever is earlier. All reports submitted to HUD in accordance with
the requirements of this part will be made available to the public.

(Approved by the Office of Management and Budget under control number 2529-0043)
L Back to Top
§135.92 Recordkeeping and access to records.

HUD shall have access to all records, reports, and other documents or items of the recipient that
are maintained to demonstrate compliance with the requirements of this part, or that are maintained in
accordance with the regulations governing the specific HUD program under which section 3 covered
assistance is provided or otherwise made available to the recipient or contractor.

L Backto Top
Appendix to Part 135
I. Examples of Efforts To Offer Training and Employment Opportunities fo Section 3 Residents

(1) Entering into “first source” hiring agreements with organizations representing Section 3
residents.

(2) Sponsoring a HUD-certified “Step-Up” employment and training program for section 3
residents.

(3) Establishing training programs, which are consistent with the requirements of the Department
of Labor, for public and Indian housing residents and other section 3 residents in the building trades.

(4) Advertising the training and employment positions by distributing flyers (which identify the
positions to be filled, the qualifications required, and where to obtain additional information about the
application process) to every occupied dwelling unit in the housing development or developments
where category 1 or category 2 persons (as these terms are defined in §135.34) reside.

(5) Advertising the training and employment positions by posting flyers (which identify the
positions to be filled, the qualifications required, and where to obtain additional information about the
application process) in the common areas or other prominent areas of the housing development or
developments. For HAs, post such advertising in the housing development or developments where
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category 1 or category 2 persons reside; for all other recipients, post such advertising in the housing
development or developments and transitional housing in the neighborhood or service area of the
section 3 covered project.

(6) Contacting resident councils, resident management corporations, or other resident
organizations, where they exist, in the housing development or developments where category 1 or
category 2 persons reside, and community organizations in HUD-assisted neighborhoods, to request
the assistance of these organizations in notifying residents of the training and employment positions to
be filled.

(7) Sponsoring (scheduling, advertising, financing or providing in-kind services) a job informational
meeting to be conducted by an HA or contractor representative or representatives at a location in the
housing development or developments where category 1 or category 2 persons reside or in the
neighborhood or service area of the section 3 covered project.

(8) Arranging assistance in conducting job interviews and completing job applications for residents
of the housing development or developments where category 1 or category 2 persons reside and in
the neighborhood or service area in which a section 3 project is located.

(9) Arranging for a location in the housing development or developments where category 1
persons reside, or the neighborhood or service area of the project, where job applications may be
delivered to and collected by a recipient or contractor representative or representatives.

(10) Conducting job interviews at the housing development or developments where category 1 or
category 2 persons reside, or at a location within the neighborhood or service area of the section 3
covered project.

(11) Contacting agencies administering HUD Youthbuild programs, and requesting their
assistance in recruiting HUD Youthbuild program participants for the HA's or contractor's training and
employment positions.

(12) Consulting with State and local agencies administering training programs funded through
JTPA or JOBS, probation and parole agencies, unemployment compensation programs, community
organizations and other officials or organizations to assist with recruiting Section 3 residents for the
HA's or contractor's training and employment positions.

(13) Advertising the jobs to be filled through the local media, such as community television
networks, newspapers of general circulation, and radio advertising.

(14) Employing a job coordinator, or contracting with a business concern that is licensed in the
field of job placement (preferably one of the section 3 business concerns identified in part 135), that
will undertake, on behalf of the HA, other recipient or contractor, the efforts to match eligible and
qualified section 3 residents with the training and employment positions that the HA or contractor
intends to fill.

(15) For an HA, employing section 3 residents directly on either a permanent or a temporary basis
to perform work generated by section 3 assistance. (This type of employment is referred to as “force
account labor” in HUD's Indian housing regulations. See 24 CFR 905.102, and §905.201(a)(6).)

(16) Where there are more qualified section 3 residents than there are positions to be filled,
maintaining a file of eligible qualified section 3 residents for future employment positions.

(17) Undertaking job counseling, education and related programs in association with local
educational institutions.

(18) Undertaking such continued job training efforts as may be necessary to ensure the continued
employment of section 3 residents previously hired for employment opportunities.
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(19) After selection of bidders but prior to execution of contracts, incorporating into the contract a
negotiated provision for a specific number of public housing or other section 3 residents to be trained
or employed on the section 3 covered assistance.

(20) Coordinating plans and implementation of economic development (e.g., job training and
preparation, business development assistance for residents) with the planning for housing and
community development.

Il. Examples of Efforts To Award Contracts to Section 3 Business Concerns

(1) Utilizing procurement procedures for section 3 business concerns similar to those provided in
24 CFR part 905 for business concerns owned by Native Americans (see section Il of this Appendix).

(2) In determining the responsibility of potential contractors, consider their record of section 3
compliance as evidenced by past actions and their current plans for the pending contract.

(3) Contacting business assistance agencies, minority contractors associations and community
organizations to inform them of contracting opportunities and requesting their assistance in identifying
section 3 businesses which may solicit bids or proposals for contracts for work in connection with
section 3 covered assistance.

(4) Advertising contracting opportunities by posting notices, which provide general information
about the work to be contracted and where to obtain additional information, in the common areas or
other prominent areas of the housing development or developments owned and managed by the HA.

(5) For HAs, contacting resident councils, resident management corporations, or other resident
organizations, where they exist, and requesting their assistance in identifying category 1 and category
2 business concerns.

(6) Providing written notice to all known section 3 business concerns of the contracting
opportunities. This notice should be in sufficient time to allow the section 3 business concerns to
respond to the bid invitations or request for proposals.

(7) Following up with section 3 business concerns that have expressed interest in the contracting
opportunities by contacting them to provide additional information on the contracting opportunities.

(8) Coordinating pre-bid meetings at which section 3 business concerns could be informed of
upcoming contracting and subcontracting opportunities.

(9) Carrying out workshops on contracting procedures and specific contract opportunities in a
timely manner so that section 3 business concerns can take advantage of upcoming contracting
opportunities, with such information being made available in languages other than English where
appropriate.

(10) Advising section 3 business concerns as to where they may seek assistance to overcome
limitations such as inability to obtain bonding, lines of credit, financing, or insurance.

(11) Arranging solicitations, times for the presentation of bids, quantities, specifications, and
delivery schedules in ways to facilitate the participation of section 3 business concerns.

(12) Where appropriate, breaking out contract work items into economically feasible units to
facilitate participation by section 3 business concerns.

(13) Contacting agencies administering HUD Youthbuild programs, and notifying these agencies
of the contracting opportunities.

(14) Advertising the contracting opportunities through trade association papers and newsletters,
and through the local media, such as community television networks, newspapers of general
circulation, and radio advertising.

http://www.ecfr.gov/cgi-bin/text-idx ?SID={20e297b0dcaa3a8bc7e0685a1a036d9&node=pt24.1.135&rgn=div5 8/14/2014



eCFR — Code of Federal Regulations Page 21 of 23

(15) Developing a list of eligible section 3 business concerns.

(16) For HAs, participating in the “Contracting with Resident-Owned Businesses” program
provided under 24 CFR part 963.

(17) Establishing or sponsoring programs designed to assist residents of public or Indian housing
in the creation and development of resident-owned businesses.

(18) Establishing numerical goals (number of awards and dollar amount of contracts) for award of
contracts to section 3 business concerns.

(19) Supporting businesses which provide economic opportunities to low income persons by
linking them to the support services available through the Small Business Administration (SBA), the
Department of Commerce and comparable agencies at the State and local levels.

(20) Encouraging financial institutions, in carrying out their responsibilities under the Community
Reinvestment Act, to provide no or low interest loans for providing working capital and other financial
business needs.

(21) Actively supporting joint ventures with section 3 business concerns.

(22) Actively supporting the development or maintenance of business incubators which assist
Section 3 business concerns.

Ill. Examples of Procurement Procedures That Provide for Preference for Section 3 Business
Concerns

This Section |l provides specific procedures that may be followed by recipients and contractors
(collectively, referred to as the “contracting party”) for implementing the section 3 contracting
preference for each of the competitive procurement methods authorized in 24 CFR 85.36(d).

(1) Small Purchase Procedures. For section 3 covered contracts aggregating no more than
$25,000, the methods set forth in this paragraph (1) or the more formal procedures set forth in
paragraphs (2) and (3) of this Section lll may be utilized.

(i) Solicitation. (A) Quotations may be solicited by telephone, letter or other informal procedure
provided that the manner of solicitation provides for participation by a reasonable number of
competitive sources. At the time of solicitation, the parties must be informed of:

—the section 3 covered contract to be awarded with sufficient specificity;
—the time within which quotations must be submitted; and
—the information that must be submitted with each quotation.

(B) If the method described in paragraph (i)(A) is utilized, there must be an attempt to obtain
quotations from a minimum of three qualified sources in order to promote competition. Fewer than
three quotations are acceptable when the contracting party has attempted, but has been unable, to
obtain a sufficient number of competitive quotations. In unusual circumstances, the contracting party
may accept the sole quotation received in response to a solicitation provided the price is reasonable.
In all cases, the contracting party shall document the circumstances when it has been unable to obtain
at least three quotations.

(ii) Award. (A) Where the section 3 covered contract is to be awarded based upon the lowest
price, the contract shall be awarded to the qualified section 3 business concern with the lowest
responsive quotation, if it is reasonable and no more than 10 percent higher than the quotation of the
lowest responsive quotation from any qualified source. If no responsive quotation by a qualified
section 3 business concern is within 10 percent of the lowest responsive quotation from any qualified
source, the award shall be made to the source with the lowest quotation.
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(B) Where the section 3 covered contract is to be awarded based on factors other than price, a
request for quotations shall be issued by developing the particulars of the solicitation, including a
rating system for the assignment of points to evaluate the merits of each quotation. The solicitation
shall identify all factors to be considered, including price or cost. The rating system shall provide for a
range of 15 to 25 percent of the total number of available rating points to be set aside for the provision
of preference for section 3 business concerns. The purchase order shall be awarded to the
responsible firm whose quotation is the most advantageous, considering price and all other factors
specified in the rating system.

(2) Procurement by sealed bids (Invitations for Bids). Preference in the award of section 3
covered contracts that are awarded under a sealed bid (IFB) process may be provided as follows:

(i) Bids shall be solicited from all businesses (section 3 business concerns, and non-section 3
business concerns). An award shall be made to the qualified section 3 business concern with the
highest priority ranking and with the lowest responsive bid if that bid—

(A) is within the maximum total contract price established in the contracting party's budget for the
specific project for which bids are being taken, and

(B) is not more than “X” higher than the total bid price of the lowest responsive bid from any
responsible bidder. “X" is determined as follows:

x=lesser of:
When the lowest responsive bid is less than 10% of that bid or $9,000.
$100,000
When the lowest responsive bid is:
At least $100,000, but less than 9% of that bid, or $16,000.
$200,000
At least $200,000, but less than 8% of that bid, or $21,000.
$300,000
At least $300,000, but less than 7% of that bid, or $24,000.
$400,000
At least $400,000, but less than 6% of that bid, or $25,000.
$500,000
At least $500,000, but less than $1 5% of that bid, or $40,000.
million
At least $1 million, but less than $2 4% of that bid, or $60,000.
million
At least $2 million, but less than $4 3% of that bid, or $80,000.
million
At least $4 million, but less than $7 2% of that bid, or $105,000.
million
$7 million or more 11/2% of the lowest responsive bid, with no dollar
limit.

(ii) If no responsive bid by a section 3 business concern meets the requirements of paragraph (2)
(i) of this section, the contract shall be awarded to a responsible bidder with the lowest responsive bid.

(3) Procurement under the competitive proposals method of procurement (Request for Proposals
(RFP)). (i) For contracts and subcontracts awarded under the competitive proposals method of
procurement (24 CFR 85.36(d)(3)), a Request for Proposals (RFP) shall identify all evaluation factors
(and their relative importance) to be used to rate proposals.

(i) One of the evaluation factors shall address both the preference for section 3 business

concerns and the acceptability of the strategy for meeting the greatest extent feasible requirement
(section 3 strategy), as disclosed in proposals submitted by all business concerns (section 3 and non-
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section 3 business concerns). This factor shall provide for a range of 15 to 25 percent of the total
number of available points to be set aside for the evaluation of these two components.

(iii) The component of this evaluation factor designed to address the preference for section 3
business concerns must establish a preference for these business concerns in the order of priority
ranking as described in 24 CFR 135.36.

(iv) With respect to the second component (the acceptability of the section 3 strategy), the RFP
shall require the disclosure of the contractor's section 3 strategy to comply with the section 3 training
and employment preference, or contracting preference, or both, if applicable. A determination of the
contractor's responsibility will include the submission of an acceptable section 3 strategy. The contract
award shall be made to the responsible firm (either section 3 or non-section 3 business concern)

whose proposal is determined most advantageous, considering price and all other factors specified in
the RFP.
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0.C.G.A. § 13-10-90

GEORGIA CODE
Copyright 2011 by The State of Georgia
All rights reserved.

=*** Current Through the 2010 Reguiar Session ***
B =** Annotations Current Through October 29, 2010 ***

TITLE 13. CONTRACTS
CHAPTER 10. CONTRACTS FOR PUBLIC WORKS
ARTICLE 3. SECURITY AND IMMIGRATION COMPLIANCE

O.C.G.A. § 13-10-90 (2011)

§ 13-10-90. Definitions

As used in this article, the term:
(1) "Commissioner” means the Commissioner of the Georgia Department of Labor.

(2) "Federal work authorization program” means any of the electronic verification of work
authorization programs operated by the United States Department of Homeland Security or any
equivalent federal work authorization program operated by the United States Department of
Homeland Security to verify information of newly hired employees, pursuant to the Immigration
Reform and Control Act of 1986 (IRCA), D.L. 99-603.

(2.1) "Physical performance of services” means the building, altering, repairing, improving, or
demolishing of any public structure or building or other public improvements of any kind to
public real property, including the construction, reconstruction, or maintenance of all or part of
2 public road; or any other performance of labor for a public employer under a contract or other
bidding process.

(3) "Public employer” means every department, agency, or instrumentality of the state or a
political subdivision of the state.

(4) "Subcontractor” includes a subcontractor, contract employee, staffing agency, or any
contractor regardless of its tier.

HISTORY: Code 1981, § 13-10-90, enacted by Ga. L. 2006, p. 105, § 2/SB 529; Ga. L. 2010,
p. 308, § 2/SB 447.
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in Copyright @ 2011 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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0.C.G.A. § 13-10-91

GEORGIA CODE
Copyright 2011 by The State of Georgia
All rights reserved.

=** Current Through the 2010 Regular Session ***
*** Annotations Current Through October 29, 2010 =>*>

TITLE 13. CONTRACTS
CHAPTER 10. CONTRACTS FOR PUBLIC WORKS
ARTICLE 3. SECURITY AND IMMIGRATION COMPLIANCE

O0.C.G.A. § 13-10-91 (2011)

§ 13-10-91. Verification of new employee eligibility; applicability; rules and regulations

(a) Every public employer, including, but not limited to, every municipality and county, shall
register and participate in the federal work authorization program to verify employment
eligibility of all newly hired employees. Upon tederal authorization, a public employer shall
permanently post the employer's federally issued user identification number and date of
authorization, as established by the agreement for authorization, on the employer's website;
provided, however, that if a loca! public employer does not maintain a website, the
identification number and date of authorization shall be published annually in the official legal
organ for the county. State departments, agencies, or instrumentalities may satisfy the
requirement of this Code section by posting information required by this Code section on one
website maintained and operated by the state.

(b) (1) No public employer shall enter into a contract pursuant to this chapter for the physica!
performance of services within this state unless the contractor registers and participates in the
federal work authorization program to verify information of all newly hired employees or
subcontractors. Before a bid for any such service is considered by a public employer, the bid
shall include a signed, notar:zed affidavit from the contractor attesting to the following:

(A) The affiant has registered with and is authorized to use the federal work authorization
program;

(B) The user identification number and date of authorization for the affiant; and

(C) The affiant is using and will continue to use the federal work authorization program
throughout the contract period.

An affidavit required by this subsection shall be considered an open public record once a public
employer has entered into a contract for physical performance of services; provided, however,
that any information protected from public disclosure by federal law or by Article 4 of Chapter
18 of Title SO shall be redacted. Affidavits shail be maintained by the public employer for five
years from the date of receipt.

(2} No contractor or subcontractor who enters a contract pursuant to this chapter with a
public employer or a contractor of a public employer shall enter into such a contract or
subcontract in connection with the physical performance of services within this state unless the
contractor or subcontractor registers and participates in the federal work authorization program
to verify information of all newly hired employees. Any employee, contractor, or subcontractor
of such contractor or subcontractor shall also be required to satisfy the requirements of this
paragraph.
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') Upon centracting with a new subcontractor, a contractor or subcontractor shall, as a
C frion of any contract or subcontract entered into pursuant to this chapter, provide a public
¢ r with notice of the identity of any and all subsequent subcontractors hired or
i ol by that contractor or subcontractor. Such notice shall be provided within five
t . days of entering into a contract or agreement for hire with any subcontractor. Such
i e shiall inctude an affidavit from each subsequent contractor attesting to the
< J 1 actor's name, address, user identification number, and date of authorization to use the
fi 1 work authorization program, ’

"1 Contingent upon appropriation or approval of necessary funding and in order to verify
¢ ~iznce with the provisions of this subsection, each year the Commissioner shall conduct no
f: tlar 100 random audits of public employers and contractors. The results of the audits
$ published on the www.open.georgia.gov website and on the Georgia Department of
vebsite no later than December 31 of each year. The Georgia Department of Labor shall
«hing from the United States Secretary of Labor to the extent such funding is available.

“ny person who knowingly and willfully makes a false, fictitious, or fraudulent statement
l2vit submitted pursuant to this subsection shall be guilty of a violation of Code
SoC oo 1o-10-20 and, upon conviction, shall be punished as provided in such Code section.
( tors and subcontractors convicted for false statements based on a violation of this
« <hall be prohibited from bidding on or entering into any public contract for 12
‘Lwing such conviction.

~ude section shall be enforced without regard to race, religion, gender, ethnicity, or
nrigin.

- provided in subsection (e) of this Code section, the Commissioner shall prescribe
iraomulgate rules and regulations deemed necessary in order to administer and
riis Code section and publish such rules and regulations on the Georgia Department
5 website.

inissioner of the Georgia Department of Transportation shali prescribe all forms and
i e rules and regulations deemed necessary for the application of this Code section to
vt oor agreement relating to public transportation and shall publish such rules and
(he Georgia Department of Transportation's website.

( cver or agency or political subdivision, as such term is defined in Code Section 50-
te subject to lawsuit or liability arising from any act to comply with the
I its of this Code section.

H .7, Code 1981, § 13-10-91, enacted by Ga. L. 2006, p. 105, § 2/SB 529; Ga. L. 2009,
p 0 5 1/HB2; Ga. L. 2010, p. 308, § 2.A/SB 447.
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O.C.G.A. § 50-36-1
GEORGIA CODE
Copyright 2011 by The State of Georgia
All rights reserved.

*** Current Through the 2011 Regular Session ***
*** Apnnotations Current Through April 22, 2011 ***

TITLE 50. STATE GOVERNMENT
CHAPTER 36. VERIFICATION OF LAWFUL PRESENCE WITHIN UNITED STATES

0.C.G.A. § 50-36-1 (2011)
§ 50-36-1. (For effective date, see note.) Verification requirements, procedures, and
conditions; exceptions; regulations; criminal and other penalties for violations
(a) As used in this Code section, the term:
(1) "Agency head” means a director, commissioner, chairperson, mayor, councilmember,
board member, sheriff, or other executive official, whether appointed or elected, responsible

for establishing policy for a public employer.

(2) "Agency or political subdivision" means any department, agency, authority,
commission, or government entity of this state or any subdivision of this state.

(3) "Applicant” means any natural person, 18 years of age or older, who has made
application for access to public benefits on behalf of an individual, business, corporation,
partnership, or other private entity.

(4) (A) "Public benefit" means a federal benefit as defined in 8 U.S.C. Section 1611, a
state or local benefit as defined in 8 U.S.C. Section 1621, a benefit identified as a public
benefit by the Attorney General of Georgia, or a public benefit which shall include the
following:

(i) Adult education;

(ii) Authorization to conduct a commercial enterprise or business;
(i) Business certificate, license, or registration;

(iv) Business loan;

(v) Cash allowance;

(vi) Disability assistance or insurance;

(vii) Down payment assistance;

(viii) Energy assistance;

(ix) Food stamps;



(x) Gaming license;

(x1) Health benefits;

(xii) Housing allowance, grant, guarantee, or loan;

(xiii) Loan guarantee;

(xiv) Medicaid;

(xv) Occupational license;

(xvi) Professional license;

(xvii}) Registration of a regulated business;

(xviii) Rent assistance or subsidy;

(xix) State grant or loan;

(xx) State identification card;

(xxi) Tax certificate required to conduct a commercial business;

(xxii) Temporary assistance for needy families (TANF);

(xxin) Unemployment insurance; and

(xxiv) Welfare to work.

(B) Each year before August 1, the Attorney General shall prepare a detailed report

indicating any "public benefit" that may be administered in this state as defined in 8 U.S.C.
Sections 1611 and 1621 and whether such benefit is subject to SAVE verification pursuant

to this Code section. Such report shall provide the description of the benefit and shall be
updated annually and distributed to the members of the General Assembly and be posted to

the Attorney General's website.

(b) Except as provided in subsection (d) of this Code section or where exempted by federal
law, every agency or political subdivision shall verify the lawful presence in the United
States of any applicant for public benefits.

(c) This Code section shall be enforced without regard to race, religion, gender, ethnicity, or
national origin.

(d) Verification of lawful presence under this Code section shall not be required:

(1) For any purpose for which lawful presence in the United States is not required by law,
ordinance, or regulation;

(2) For assistance for health care items and services that are necessary for the treatment
of an emergency medical condition, as defined in 42 U.S.C. Section 1396b(v)(3), of the
alien involved and are not related to an organ transplant procedure;



(3) For short-term, noncash, in-kind emergency disaster relief;

(4) For public health assistance for immunizations with respect to immunizable diseases
and for testing and treatment of symptoms of communicable diseases whether or not such
symptoms are caused by a communicable disease;

(5) For programs, services, or assistance such as soup kitchens, crisis counseling and
intervention, and short-term shelter specified by the United States Attorney General, in the
United States Attorney General’s sole and unreviewable discretion after consultation with
appropriate federal agencies and departments, which:

(A) Deliver in-kind services at the community level, including through public or private
nonprofit agencies;

(B) Do not condition the provision of assistance, the amount of assistance provided, or
the cost of assistance provided on the individual recipient's income or resources; and

(C) Are necessary for the protection of life or safety;
(6) For prenatal care; or

(7) For postsecondary education, whereby the Board of Regents of the University System
of Georgia or the State Board of the Technical College System of Georgia shall set forth, or
cause to be set forth, policies regarding postsecondary benefits that comply with all federal
law including but not limited to public benefits as described in 8 U.S.C. Section 1611, 1621,
or 1623.

(e) (For effective date, see note.) An agency or political subdivision providing or
administering a public benefit shall require every applicant for such benefit to:

(1) Provide at least one secure and verifiable document, as defined in Code Section 50-
36-2;

(2) Execute a signed and sworn affidavit verifying the applicant's lawful presence in the
United States, which affidavit shall state:

(A) The applicant is a United States citizen or legal permanent resident 18 years of age
or older; or

(B) The applicant is a qualified alien or nonimmigrant under the federal Immigration
and Nationality Act, Title 8 U.S.C., 18 years of age or older lawfully present in the United
States and provide the applicant's alien number issued by the Department of Homeland
Security or other federal immigration agency; and

(3) The state auditor shall create affidavits for use under this Code section and shall keep
a current version of such affidavits on the Department of Audits and Account’s official
website.

(4) Documents required by this Code section may be submitted electronically, provided
the submission complies with Chapter 12 of Title 10.

(f) For any applicant who has executed an affidavit that he or she is an alien lawfully



present in the United States, eligibility for public benefits shall be made through the
Systematic Alien Verification of Entitlement (SAVE) program operated by the United States
Department of Homeland Security or a successor program designated by the United States
Department of Homeland Security. Until such eligibility verification is made, the affidavit
may be presumed to be proof of lawful presence for the purposes of this Code section.

(g) Any person who knowingly and willfully makes a fai-s'é; fictitious, or fraudulent statement
of representation in an affidavit executed pursuant to this Code section shall be guilty of a
violation of Code Section 16-10-20.

(h) Verification of citizenship through means required by federal law shall satisfy the
requirements of this Code section.

(i) It shall be unlawful for any agency or political subdivision to provide or administer any
public benefit in violation of this Code section. On or before January 1 of each year, each
agency or political subdivision which administers any public benefit shall provide an annual
report to the Department of Community Affairs that identifies each public benefit, as defined
in subparagraph (a)(3)(A) of this Code section, administered by the agency or political
subdivision and a listing of each public benefit for which SAVE authorization for verification
has not been received.

(i) Any and all errors and significant delays by SAVE shall be reported to the United States
Department of Homeland Security.

(k) Notwithstanding subsection (g) of this Code section, any applicant for public benefits
shall not be guilty of any crime for executing an affidavit attesting to lawful presence in the
United States that contains a false statement if said affidavit is not required by this Code

section.

(1) In the event a legal action is filed against any agency or political subdivision alleging
improper denial of a public benefit arising out of an effort to comply with this Code section,
the Attorney General shall be served with a copy of the proceeding and shall be entitled to
be heard.

{m) Compliance with this Code section by an agency or political subdivision shall include
taking all reasonable, necessary steps required by a federal agency to receive authorization
to utilize the SAVE program or any successor program designated by the United States
Department of Homeland Security or other federal agency, including providing copies of
statutory authorization for the agency or political subdivision to provide public benefits and
other affidavits, letters of memorandum of understanding, or other required documents or
information needed to receive authority to utilize the SAVE program or any successor
program for each public benefit provided by such agency or political subdivision. An agency
or political subdivision that takes all reasonable, necessary steps and submits all requested
documents and information as required in this subsection but either has not been given
access to use such programs by such federal agencies or has not completed the process of
obtaining access to use such programs shall not liable for failing to use the SAVE program or
any such successor program to verify eligibility for public benefits.

{n) In the case of noncompliance with the provisions of this Code section by an agency or
political subdivision, the appropriations committee of each house of the General Assembly
may consider such noncompliance in setting the budget and appropriations.

(o) No employer, agency, or political subdivision shall be subject to lawsuit or liability



arising from any act to comply with the requirements of this chapter; provided, however,
that the intentional and knowing failure of any agency head to abide by the provisions of
this chapter shall:

(1) Be a violation of the code of ethics for government service established in Code Section
45-10-1 and subject such agency head to the penalties provided for in Code Section 45-10-
- 28, including removal from office and a fine not to exceed $10,000.00; and

(2) Be a high and aggravated misdemeanor offense where such agency head acts to
willfully violate the provisions of this Code section or acts so as to intentionally and
deliberately interfere with the implementation of the requirements of this Code section.

The Attorney General shall have the authority to conduct a criminal and civil investigation of
an alleged violation of this chapter by an agency or agency head and to bring a prosecution
or civil action against an agency or agency head for all cases of violations under this
chapter. In the event that an order is entered against an employer, the state shall be
awarded attorney's fees and expenses of litigation incurred in bringing such an action and
investigating such violation.

HISTORY: Code 1981, § 50-36-1, enacted by Ga. L. 2006, p. 105, § 9/SB 529; Ga. L.
2009, p. 8, § 50/SB 46; Ga. L. 2009, p. 970, § 3/HB 2; Ga. L. 2011, p. 632, § 3/HB 49, Ga.
L. 2011, p. 794, §§ 16, 17, 18/HB 87.



