
IV. 
· 24 CFR Part 58 

-~ 

(Environmental Review 
Regulation) 





eCFR- Code of Federal Regulations Page 1of16 

ELECTRONIC CODE OF FEDERAL REGULATIONS 

e-CFR data is current as of July 29, 2015 

Title 24 --+ Subtitle A -+ Part 58 

Title 24: Housing and Urban Development 

---- ----- -- - --- -·- - · -·----

PART SB-ENVIRONMENTAL REVIEW PROCEDURES FOR ENTITIES ASSUMING HUD ENVIRONMENTAL RESPONSIBILITIES 

Contents 

Subpart A-Purpose, Legal Authori ty, Federal Laws and Authorities 

§58.1 Purpose and applicability. 
§58.2 Terms, abbreviations and definitions. 
§58.4 Assumption authority. 
§58.5 Related Federal laws and authorities. 
§58.6 Other requirements. 

Subpart B-General Policy: Responsibilities of Responsible Entities 

§58.1 O Basic environmental responsibil ity. 
§58. 11 Legal capacity and performance. 
§58_ 12 Technical and administrative capacity. 
§58.13 Responsibilities of the certifying officer. 
§58.14 Interaction with State, Federal and non-Federal entities. 
§58. 15 Tiering. 
§58.17 [Reserved] 
§58_ 18 Responsibilities of States assuming HUD environmental responsibilities. 

Subpart C-General Policy: Environmental Review Procedures 

§58.21 Time periods. 
§58.22 Limitations on activities pending clearance. 
§58.23 Financial assistance for environmental review. 

Subpart D-Environmental Review Process: Documentation, Range of Activities, Project Aggregation and Classification 

§58.30 Environmental review process. 
§58_32 Project aggregation. 
§58.33 Emergencies. 
§58.34 Exempt activities. 
§58.35 Categorical exclusions. 
§58.36 Environmental assessments. 
§58.37 Environmental impact statement determinations. 
§58.38 Environmental review record. 

Subpart E-Environmental Review Process: Environmental Assessments (EA's) 

§58.40 Preparing the environmental assessment. 
§58.43 Dissemination and/or publication of the findings of no significant impact. 
§58.45 Public comment periods. 
§58.46 Time delays for exceptional circumstances. 
§58.47 Re-evaluation of environmental assessments and other environmental findings. 

Subpart F-Environmental Review Process: Environm enta l Impact Statement Determ inations 

§58_52 Adoption of other agencies' EISs. 
§58.53 Use of prior environmental impact statements. 

Subpart G-Environmenta l Review Process: Procedures for Draft, Final and Supplemental Environmental Impact Statements 

§58.55 Nolice of intent to prepare an EIS. 
§58.56 Scoping process. 
§58.57 Lead agency designation_ 
§58.59 Public hearings and meetings. 
§58.60 Preparation and filing of environmental impact statements. 

Subpart H-Release of Funds for Particular Projects 

§58.70 Notice of intent to request release of funds 
§58. 71 Request for release of funds and certification. 
§58. 72 HUD or State actions on RROFs and certi fications. 
§58_ 73 Objections to release of funds. 

58. 7 4 Time for objecting. 

7/3 1/2015 



eCFR- Code of Federal Regulations 

§58. 75 Permissible bases for objections. 
§58. 76 Procedure for objections. 
§58. 77 Effect of approval of certification. 

Page 2of16 

AUTHORITY: 12 U.S.C. 1707 note, 1715z-13a(k); 25 U.S.C. 4115 and 4226; 42 U.S.C. 1437x, 3535(d), 3547, 4321-4335, 4652, 5304(9), 12636, and 12905 
(h); title II of Pub. l.105-276; E.O. 11514 as amended by E.O. 11991, 3 CFR, 1977 Comp., p. 123. 

SouRcE: 61 FR 19122, Apr. 30, 1996, unless otherwise noted. 

t Back to Top 

Subpart A-Purpose, Legal Authority, Federal Laws and Authorities 
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§56.1 Purpose and applicability. 

(a) Purpose. This part provides instructions and guidance to recipients of HUD assistance and other responsible entities for conducting an 
environmental review for a particular project or activity and for obtaining approval of a Request for Release of Funds. 

(b) Applicability. This part applies to activities and projects where specific statutory authority exists for reci pients or other responsible entities 
to assume environmental responsibilities. Programs and activities subject to this part include: 

(1) Community Development Block Grant programs authorized by Title I of the Housing and Community Development Act of 197 4, in 
accordance with section 104(g) (42 U.S.C. 5304(g)): 

(2) [Reserved] 

(3)(i) Grants to states and units of general local government under the Emergency Shelter Grant Program, Supportive Housing Program 
(and its predecessors, the Supportive Housing Demonstration Program (both Transitional Housing and Pennanent Housing for Homeless 
Persons with Disabilities) and Supplemental Assistance for Facilities to Assist the Homeless). Shelter Plus Care Program, Safe Havens for 
Homeless Individuals Demonstration Program, and Rural Homeless Housing Assistance, authorized by Title IV of the McKinney-Vento Homeless 
Assistance Act, in accordance with section 443 (42 U.S.C. 11402); 

(ii) Grants beginning with Fiscal Year 2001 to private non-profit organizations and housing agencies under the Supportive Housing Program 
and Shelter Plus Care Program authorized by Title IV of the McKinney-Vento Homeless Assistance Act , in accordance with section 443 (42 
U.S.C. 11402); 

(4) The HOME Investment Partnerships Program authorized by Title II of the Cranston-Gonzalez National Affordable Housing Act (NAHA), 
in accordance with section 288 (42 U.S.C. 12838); 

(5) Grants to States and units of general local government for abatement of lead-based paint and lead dust hazards pursuant to Title II of the 
Departments of Veterans Affairs and Housing and Urban Development and Independent Agencies Appropriations Act, 1992, and grants for lead­
based paint hazard reduction under section 1011 of the Housing and Community Development Act of 1992, in accordance with section 1011(0) 
(42 U.S.C. 4852(0)); 

(6)(i) Public Housing Programs under Title I of the United States Housing Act of 1937, including HOPE VI grants authorized under section 24 
of the Act for Fiscal Year 2000 and later, in accordance with section 26 (42 U.S.C. 1437x); 

(ii) Grants for the revitalization of severely distressed public housing (HOPE VI) for Fiscal Year 1999 and prior years, in accordance w ith 
Title II of the Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies Appropriations Act , 1999 (Pub. 
L. 105-276, approved October 21 , 1998); and 

(iii) Assistance administered by a public housing agency under section 8 of the United States Housing Act of 1937. except for assistance 
provided under part 886 of this title, in accordance with section 26 (42 U.S.C. 1437x); 

(7) Special Projects appropriated under an appropriation act for HUD, such as special projects under the heading 'Annual Contributions for 
Assisted Housing· in Title II of various Departments of Veterans Affairs and Housing and Urban Development. and Independent Agencies 
Appropriations Acts, in accordance with section 305(c) of the Multifamily Housing Property Disposition Reform Act of 1994 (42 U.S.C. 3547); 

(8) The FHA Multifamily Housing Finance Agency Pilot Program under section 542(c) of the Housing and Community Development Act of 
1992, in accordance with section 542(c)(9)(12 U.S.C. 1707 note); 

(9) The Self-Help Homeownership Opportunity Program under section 11 of the Housing Opportunity Program Extension Act of 1996 (Pub. 
L. 104-120, 110 Stat. 834), in accordance with section 11(m)); 

(10) Assistance provided under the Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA), in accordance 
with: 

(i) Section 105 for Indian Housing Block Grants and Federal Guarantees or Financing for Tribal Housing Authorities (25 U.S.C. 4115 and 
4226); and 

(ii) Section 806 for Native Hawaiian Housing Block Grants (25 U.S.C. 4226); 

( 11) Indian Housing Loan Guarantees authorized by section 184 of the Housing and Community Development Act of 1992, in accordance 
with section 184(k) (12 U.S.C. 1715z-13a(k)); and 

(12) Grants for Housing Opportunities for Persons with AIDS (HOPWA) under the AIDS Housing Opportunity Act, as follows: competitive 
grants beginning with Fiscal Year 2001 and all formula grants, in accordance with section 856(h) (42 U.S.C. 12905(h)); all grants for Fiscal Year 
1999 and prior years, in accordance with section 207(c) of the Departments of Veterans Affairs and Housing and Urban Development, and 
Independent Agencies Appropriations Act, 1999 (Pub. L. 105-276, approved October 21, 1998). 
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(c) When HUD assistance is used to help fund a revolving loan fund that is administered by a recipient or another party, the activities initially 
receiving assistance from the fund are subject to the requirements in this part. Future activities receiving assistance from the revolving loan fund, 
after the fund has received loan repayments, are subject to the environmental review requirements if the rules of the HUD program that initially 
provided assistance to the fund continue to treat the activities as subject to the Federal requirements. If the HUD program treats the activitie·s as 
not being subject to any Federal requirements, then the activities cease to become Federally-funded activities and the provisions of this part do 
not apply. 

(d) To the extent permitted by applicable laws and the applicable regulations of the Council on Environmental Quality, the Assistant 
Secretary for Community Planning and Development may, for good cause a nd with appropriate conditions, approve waivers and exceptions or 
establish criteria for exceptions from the requirements of this part. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56127, Sept. 29, 2003) 
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§58.2 Te rm s, abbreviations and definitions. 

(a) For the purposes of this part, the following definitions supplement the uniform terminology provided in 40 CFR part 1508: 

(1) Activity means an action that a grantee or recipient puts forth as part of an assisted project, regardless of whether its cost is to be borne 
by the HUD assistance or is an eligible expense under the HUD assistance program. 

(2) Certifying Officer means the official who is authorized to execute the Request for Release of Funds and Certification and has the legal 
capacity to carry out the responsibilities of §58. 13. 

(3) Extraordinary Circumstances means a situation in which an environmental assessment (EA) or environmental impact statement (EIS) is 
not normally required, but due to unusual conditions, an EA or EIS is appropriate. Indicators of unusual conditions are: 

(i) Actions that are unique or without precedent; 

(ii) Actions that are substantially similar to those that normally require an EIS; 

(iii) Actions that are likely to alter existing HUD policy or HUD mandates; or 

(iv) Actions that, due to unusual physical conditions on the site or in the vicinity, have the potential for a significant impact on the 
environment or in which the environment could have a significant impact on users of the facility. 

(4) Project means an activity, or a group of integrally related activities, designed by the recipient to accomplish, in whole or in part, a specific 
objective. 

(5) Recipient means any of the following entities, when they are eligible recipients or grantees under a program listed in §58.1 (b): 

(i) A State that does not distribute HUD assistance under the program to a unit of general local government; 

(ii) Guam, the Northern Mariana Islands, the Virgin Islands, American Samoa, and Palau; 

(iii) A unit of general local government; 

(iv) An Indian tribe; 

(v) With respect to Public Housing Programs under §58.1 (b)(6)(i), fiscal year 1999 and prior HOPE VI grants under §58.1 (b)(6)(ii) or Section 
8 assistance under §58.1(b)(6)(iii), a public housing agency; 

(vi) Any direct grantee of HUD for a special project under §58.1 (b)(7); 

(vii) With respect to the FHA Multifamily Housing Finance Agency Program under 58.1 (b)(8), a qualified housing finance agency; 

(viii) With respect to the Self-Help Homeownership Opportunity Program under §58.1(b)(9), any direct grantee of HUD. 

(ix)(A) With respect to NAHASDA assistance under§58.1(b)(10), the Indian tribe or the Department of Hawaiian Home Lands; and 

(B) With respect to the Section 184 Indian Housing Loan Guarantee program under §58.1 (b)(11 ), the Indian tribe. 

(x) With respect to the Shelter Plus Care and Supportive Housing Programs under §58.1(b)(3)(ii), nonprofit organizations and other entities. 

(6) Release of funds. In the case of the FHA Multifamily Housing Finance Agency Program under §58.1(b)(8), Release of Funds, as used in 
this part, refers to HUD issuance of a firm approval letter, and Request for Release of Funds refers to a recipient's request for a firm approval 
letter. In the case of the Section 184 Indian Housing Loan Guarantee program under §58.1 (b)(11), Release of Funds refers to HUD's issuance of 
a commitment to guarantee a loan, or if there is no commitment, HUD's issuance of a certificate of guarantee. 

(7) Responsible Entity. Responsible Entity means: 

(i) With respect to environmental responsibilities under programs listed in §58.1(b)(1), (2), (3)(i), (4), and (5), a recipient under the program. 

(ii) With respect to environmental responsibilities under the programs listed in §58.1 (b)(3)(ii) and (6) through (12), a state, unit of general 
local government, Indian tribe or Alaska Native Village, or the Department of Hawaiian Home Lands, when it is the recipient under the program. 
Under the Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) listed in §58.1(b)(10)(i), the Indian 
tribe is the responsible entity whether or not a Tribally Designated Housing Entity is authorized to receive grant amounts on behalf of the tribe. 
The Indian tribe is also the responsible entity under the Section 184 Indian Housing Loan Guarantee program listed in §58.1(b)(11) . Regional 
Corporations in Alaska are considered Indian tribes in this part. Non-recipient responsible entities are designated as follows: 

(A) For qualified housing finance agencies, the State or a unit of general local government, Indian tribe or Alaska native village whose 
jurisdiction contains the project site; 
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(B) For public housing agencies, the unit of general local government within which the project is located that exercises land use 
responsibility, or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the State; 

(C) For non-profit organizations and other entities, the unit of general local government, Indian tribe or Alaska native village within which the 
project is located that exercises land use responsibility, or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the 
State; 

(8) Unit Density refers to a change in the number of dwelling units. Where a threshold is identified as a percentage change in density that 
triggers review requirements, no distinction is made between an increase or a decrease in density. 

(9) Tiering means the evaluation of an action or an activity at various points in the development process as a proposal or event becomes 
ripe for an Environment Assessment or Review. 

(10) Vacant Building means a habitable structure that has been vacant for more than one year. 

(b) The following abbreviations are used throughout this part: 

(1) CDBG- Community Development Block Grant; 

(2) CEO-Council on Environmental Quality; 

(3) EA-Environmental Assessment; 

(4) EIS-Environmental Impact Statement; 

(5) EPA-Environmental Protection Agency; 

(6) ERR- Environmental Review Record; 

(7) FONSl-Finding of No Significant Impact; 

(8) HUD-Department of Housing and Urban Development; 

(9) NAHA-Cranston-Gonz.alez National Affordable Housing Act of 1990; 

(10) NEPA- National Environmental Policy Act of 1969, as amended; 

(11) NOi/EiS-Notice of Intent to Prepare an EIS; 

(12) NOl/RROF- Notice of Intent to Request Release of Funds; 

(13) ROD- Record of Decision; 

(14) ROF-Release of Funds; and 

(15) RROF-Request for Release of Funds. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003] 

t. Back to Top 

§58.4 Assumption authority. 

(a) Assumption authority for responsible entities: General. Responsible entities shall assume the responsibility for environmental review, 
decision-making, and action that would otherwise apply to HUD under NEPA and other provisions of law that further the purposes of NEPA. as 
specified in §58.5. Responsible entities that receive assistance directly from HUD assume these responsibil ities by execution of a grant 
agreement with HUD and/or a legally binding document such as the certification contained on HUD Form 701 5. 15, certifying to the assumption of 
environmental responsibilities. When a State distributes funds to a responsible entity, the State must provide for appropriate procedures by which 
these responsible entities will evidence their assumption of environmental responsibilities. 

(b) Particular responsibilities of the States. (1) States are recipients for purposes of directly undertaking a State project and must assume the 
environmental review responsibilities for the State's activities and those of any non-governmental entity that may participate in the project. In this 
case, the State must submit the certification and RROF to HUD for approval. 

(2) States must exercise HUD's responsibilities in accordance with §58.18, with respect to approval of a unit of local government's 
environmental certification and RROF for a HUD assisted project funded through the state. Approval by the state of a unit of local government's 
certification and RROF satisfies the Secretary's responsibilities under NEPA and the related laws cited in §58.5. 

(c) Particular responsibilities of Indian tribes. An Indian tribe may, but is not required to, assume responsibilities for environmental review, 
decision-making and action for programs authorized by the Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 
4101 et seq.) (other than title VIII) or section 184 of the Housing and Community Development Act of 1992 (12 U.S.C. 1715z-13a). The tribe 
must make a separate decision regarding assumption of responsibilities for each of these Ads and communicate that decision in writing to HUD. 
If the tribe assumes these responsibilities, the requirements of this part shall apply. If a tribe formally declines assumption of these 
responsibilities. they are retained by HUD and the provisions of part 50 of this title apply. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003] 
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§58.5 Related Federal laws and authorities. 

In accordance with the provisions of law cited in §58.1 (b), the responsible entity must assume responsibilities for environmental review, 
decision-making and action that would apply to HUD under the following specified laws and authorities. The responsible entity must certify that it 
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has complied with the requirements that would apply to HUD under these laws and authorities and must consider the criteria, standards, policies 
and regulations of these laws and authorities. 

(a) Historic p roperties. (1) The National Historic Preservation Act of 1966 (16 U.S.C. 470 et seq.), particularly sections 106 and 110 (16 
U.S.C. 470 and 470h-2). 

(2) Executive Order 11593, Protection and Enhancement of the Cultural Environment, May 13, 1971 (36 FR 8921), 3 CFR 1971-1975 
Comp., p. 559, particularly section 2(c). 

(3) Federal historic preservation regulations as follows: 

(i) 36 CFR part 800 with respect to HUD programs other than Urban Development Action Grants (UDAG); and 

(ii) 36 CFR part 801 with respect to UDAG. 

(4) The Reservoir Salvage Act of 1960 as amended by the Archeological and Historic Preservation Act of 1974 (16 U.S.C. 469 et seq.), 
particularly section 3 (16 U.S.C. 469a-1). 

(b) Floodplain management and wetland protection. (1) Executive Order 11988, Floodplain Management, May 24, 1977 (42 FR 2695 1), 3 
CFR, 1977 Comp., p. 117, as interpreted in HUD regulations at 24 CFR part 55, particularly section 2(a) of the order (For an explanation of the 
relationship between the decision-making process in 24 CFR part 55 and this part, see §55.10 of this subtitle A.) 

(2) Executive Order 11 990, Protection of Wetlands, May 24, 1977 (42 FR 26961), 3 CFR, 1977 Comp., p. 121 , as interpreted in HUD 
regulations at 24 CFR part 55, particularly sections 2 and 5 of the order. 

(c) Coastal Zone Management. The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.), as amended, particularly section 307 
(c) and (d) (16 U.S.C. 1456(c) and (d)). 

(d) Sole source aquifers. (1) The Safe Drinking Water Act of 1974 (42 U.S.C. 201, 300(f) et seq., and 21 U.S.C. 349) as amended; 
particularly section 1424(e)(42 U.S.C. 300h-3(e)). 

(2) Sole Source Aquifers (Environmental Protection Agency--40 CFR part 149). 

(e) Endangered species. The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) as amended, particularly section 7 (16 U.S.C. 
1536). 

(f) Wild and scenic rivers. The Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 el seq.) as amended, particularly section 7(b) and (c) (16 
U.S.C. 1278(b) and (c)). 

(g) Air quality. (1) The Clean Air Act (42 U.S.C. 7401 et. seq.) as amended; particularly section 176(c) and (d) (42 U.S.C. 7506(c) and (d)). 

(2) Determining Conformity of Federal Actions to State or Federal Implementation Plans (Environmental Protection Agency--40 CFR parts 
6, 51 , and 93). 

(h) Farmlands protection. (1) Farmland Protection Policy Act of 1981 (7 U.S.C. 4201 et seq.) particularly sections 1540(b) and 1541 (7 
U.S.C. 4201(b) and 4202). 

(2) Farmland Protection Policy (Department of Agriculture-7 CFR part 658). 

(i) HUD environmental standards. (1) Applicable criteria and standards specified in part 51 of this title, other than the runway clear zone 
notification requirement in §51.303(a)(3). 

(2)(i) Also, it is HUD policy that all properties that are being proposed for use in HUD programs be free of hazardous materials, 
contamination, toxic chemicals and gases, and radioactive substances, where a hazard could affect the health and safety of occupants or conflict 
with the intended utilization of the property. 

(ii) The environmental review of multifamily housing w ith five or more dwelling units (including leasing), or non-residential property, must 
include the evaluation of previous uses of the site or other evidence of contamination on or near the site, to ensure that the occupants of 
proposed sites are not adversely affected by any o f the hazards listed in paragraph (i)(2)(i) of this section. 

(iii) Particular attention should be given to any proposed site on or in the general proximity of such areas as dumps, landfills, industrial sites, 
or other locations that contain, or may have contained, hazardous wastes. 

(iv) The responsible entity shall use current techniques by qualified professionals to undertake investigations determined necessary. 

(j) Environmental justice. Executive Order 12898-Federal Actions to Address Environmental Justice in Minority Populations and Low­
lncome Populations, February 11 , 1994 (59 FR 7629), 3 CFR, 1994 Comp. p. 859. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56128, Sept. 29, 2003; 78 FR 68734, Nov. 15, 2013] 
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§58.6 Other requirements. 

In addition to the duties under the laws and authorities specified in §58.5 for assumption by the responsible entity under the laws cited in 
§58.1 (b), the responsible entity must comply with the following requirements. Applicability of the following requirements does not trigger the 
certification and release of funds procedure under this part or preclude exemption of an activity under §58.34(a)(12) and/or the applicability of 
§58.35(b). However, the responsible entity remains responsible for addressing the following requirements in its ERR and meeting these 
requirements, where applicable, regardless of whether the activity is exempt under §58.34 or categorically excluded under §58.35(a) or (b). 

(a)(1) Under the Flood Disaster Protection Act of 1973, as amended (42 U.S.C. 4001-4128), Federal financial assistance for acquisition and 
construction purposes (including rehabi li tation) may not be used in an area identified by the Federal Emergency Management Agency (FEMA) as 
having special flood hazards, unless: 
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(i) The community in which the area is situated is participating in the National Flood Insurance Program (see 44 CFR parts 59 through 79), 
or less than one year has passed since the FEMA notification regarding such hazards; and 

(ii) Where the community is participating in the National Flood Insurance Program, flood insurance protection is to be obtained as a condition 
of the approval of financial assistance to the property owner. 

(2) Where the community is participating in the National Flood Insurance Program and the recipient provides financial assistance for 
acquisition or construction purposes (including rehabilitation) for property located in an area identified by FEMA as having special flood hazards, 
the responsible entity is responsible for assuring that flood insurance under the National Flood Insurance Program is obtained and maintained. 

(3) Paragraph (a) of this section does not apply to Federal formula grants made to a State. 

(4) Flood insurance requirements cannot be fulfilled by self-insurance except as authorized by law for assistance to state-owned projects 
within states approved by the Federal Insurance Administrator consistent with 44 CFR 75. 11. 

(b) Under section 582 of the National Flood Insurance Reform Act of 1994, 42 U.S.C. 5154a, HUD disaster assistance that is made available 
in a special flood hazard area may not be used to make a payment (including any loan assistance payment) to a person for repair, replacement 
or restoration for flood damage to any personal, residential or commercial property if: 

(1) The person had previously received Federal flood disaster assistance conditioned on obtaining and maintaining flood insurance; and 

(2) The person failed to obtain and maintain flood insurance. 

(c) Pursuant to the Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C. 3501), HUD 
assistance may not be used for most activities proposed in the Coastal Barrier Resources System. 

(d) In all cases involving HUD assistance, subsidy, or insurance for the purchase or sale of an existing property in a Runway Clear Zone or 
Clear Zone, as defined in 24 CFR part 51, the responsible entity shall advise the buyer that the property is in a runway clear zone or clear zone, 
what the implications of such a location are, and that there is a possibility that the property may, at a later date, be acquired by the airport 
operator. The buyer must sign a statement acknowledging receipt of this information. 

[61 FR 19122, Apr. 30. 1996, as amended at 63 FR 15271 , Mar. 30, 1998; 78 FR 68734, Nov. 15, 2013] 
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Subpart B-General Policy: Responsibilities of Responsible Entities 

t. Back to Top 

§58.10 Basic environmental responsibility. 

In accordance with the provisions of law cited in §58.1(b), except as otherwise provided in §58.4(c), the responsible entity must assume the 
environmental responsibili ties for projects under programs cited in §58.1(b). In doing so, the responsible entity must comply with the provisions of 
NEPA and the CEO regulations contained in 40 CFR parts 1500 through 1508, including the requirements set forth in this part. 

[68 FR 56128, Sept. 29, 2003] 
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§58.11 Legal capacity and performance. 

(a) A responsible entity which believes that it does not have the legal capacity to carry out the environmental responsibilities required by this 
part must contact the appropriate local HUD Office or the State for further instructions. Determinations of legal capacity will be made on a case­
by-case basis. 

(b) If a public housing, special project, HOPWA, Supportive Housing, Shelter Plus Care, or Self-Help Homeownership Opportunity recipient 
that is not a responsible entity objects to the non-recipient responsible entity conducting the environmental review on the basis of performance, 
timing, or compatibility of objectives, HUD will review the facts to determine who will perform the environmental review. 

(c) At any time, HUD may reject the use of a responsible entity to conduct the environmental review in a particular case on the basis of 
performance, timing or compatibility of objectives, or in accordance with §58. 77(d)(1 ). 

(d) If a responsible entity, other than a recipient, objects to performing an environmental review, or if HUD determines that the responsible 
entity should not perform the environmental review, HUD may designate another responsible entity to conduct the review in accordance with this 
part or may itself conduct the environmental review in accordance with the provisions of 24 CFR part 50. 

[61FR19122, Apr. 30, 1996, as amended at 68 FR 56129. Sept. 29, 2003] 
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§58.12 Technica l and administrative capacity. 

The responsible entity must develop the technical and administrative capability necessary to comply with 40 CFR parts 1500 through 1508 
and the requirements of this part. 

t Back to Top 

§58.13 Responsibilities of the certifying officer. 

Under the terms of the certification required by §58. 71 , a responsible entity's certifying officer is the 'responsible Federal official' as that 
term is used in section 102 of NEPA and in statutory provisions cited in §58.1 (b). The Certifying Officer is therefore responsible for all the 
requirements of section 102 of NEPA and the related provisions in 40 CFR parts 1500 through 1508, and 24 CFR part 58, including the related 
Federal authorities listed in §58.5. The Certifying Officer must also: 
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(a) Represent the responsible entity and be subject to the jurisdiction of the Federal courts. The Certifying Officer will not be represented by 
the Department of Justice in court; and 

(b) Ensure that the responsible entity reviews and comments on all EISs prepared for Federal projects that may have an impact on the 
recipient's program. 
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§58.14 Interaction with State, Federal and non-Federal entities. 

A responsible entity shall consult with appropriate environmental agencies, State, Federal and non-Federal entities and the public in the 
preparation of an EIS, EA or other environmental reviews undertaken under the related laws and authorities cited in §58.5 and §58.6. The 
responsible entity must also cooperate with other agencies to reduce duplication between NEPA and comparable environmental review 
requirements of the State (see 40 CFR 1506.2 (b) and (c)). The responsible entity must prepare its EAs and EISs so that they comply with the 
environmental review requirements of both Federal and State laws unless otherwise specified or provided by law. State, Federal and local 
agencies may participate or act in a joint lead or cooperating agency capacity in the preparation of joint EISs or joint environmental assessments 
(see 40 CFR 1501.5(b) and 1501.6). A single EIS or EA may be prepared and adopted by multiple users to the extent that the review addresses 
the relevant environmental issues and there is a written agreement between the cooperating agencies which sets forth the coordinated and 
overall responsibilities. 

(63 FR 15271, Mar 30, 1998] 
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§58.15 Tiering . 

Responsible entities may tier their environmental reviews and assessments to eliminate repetitive discussions of the same issues at 
subsequent levels of review. Tiering is appropriate when there is a requirement to evaluate a policy or proposal in the early stages of 
development or when site-specific analysis or mitigation is not currently feasible and a more narrow or focused analysis is better done at a later 
date. The site specific review need only reference or summarize the issues addressed in the broader review. The broader review should identify 
and evaluate those issues ripe for decision and exclude those issues not relevant to the policy, program or project under consideration. The 
broader review should also establish the policy, standard or process to be followed in the site specific review. The Finding of No Significant 
Impact (FONS!) with respect to the broader assessment shall include a summary of the assessment and identify the significant issues to be 
considered in site specific reviews. Subsequent site-specific reviews will not require notices or a Request for Release of Funds unless the 
Certifying Officer determines that there are unanticipated impacts or impacts not adequate ly addressed in the prior review. A tiering approach 
can be used for meeting environmental review requirements in areas designated for special focus in local Consolidated Plans. Local and State 
Governments are encouraged to use the Consolidated Plan process to facilitate environmental reviews. 
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§58.17 [Reserved] 
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§58.18 Responsibilities of States assuming HUD enviro nmental responsibilities. 

States that elect to administer a HUD program shall ensure that the program complies with the provisions of this part. The state must: 

(a) Designate the state agency or agencies that will be responsible for carrying out the requirements and administrative responsibilities set 
forth in subpart H of this part and which will: 

(1) Develop a monitoring and enforcement program for post-review actions on environmental reviews and monitor compliance with any 
environmental conditions included in the award. 

(2) Receive public notices, RROFs. and certifications from recipients pursuant to §§58.70 and 58.71 ; accept objections from the public and 
from other agencies (§58.73); and perform other related responsibilities regarding releases of funds. 

(b) Fulfill the state role in subpart H relative to the time period set for the receipt and disposition of comments, objections and appeals (if 
any) on particular projects. 

(68 FR 56129, Sept. 29, 2003] 
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Subpart C- General Policy: Environmental Review Procedures 
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§58.21 Time periods. 

All time periods in this part shall be counted in calendar days. The first day of a time period begins at 12:01 a.m. local time on the day 
following the publication or the mailing and posting date of the notice which initiates the t ime period. 
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§58.22 Limitations on activities pending clearance. 

(a) Neither a recipient nor any participant in the development process, including public or private nonprofit or for-profit entities, or any of their 
contractors, may commit HUD assistance under a program listed in §58.1(b) on an activity or project until HUD or the state has approved the 
recipient's RROF and the related certification from the responsible entity. In addition, until the RROF and the related certification have been 
approved, neither a recipient nor any participant in the development process may commit non-HUD funds on or undertake an activity or project 
under a program listed in §58.1 (b) if the activity or project would have an adverse environmental impact or limit the choice of reasonable 
alternatives. 
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(b) If a project or activity is exempt under §58.34, or is categorically excluded (except in extraordinary circumstances) under §58.35(b), no 
RROF is required and the recipient may undertake the activity immediately after the responsible entity has documented its determination as 
required in §58.34(b) and §58.35(d), but the recipient must comply with applicable requirements under §58.6. 

(c) If a recipient is considering an application from a prospective subrecipient or beneficiary and is aware that the prospective subrecipient or 
beneficiary is about to take an action within the jurisdiction of the recipient that is prohibited by paragraph (a) of this section, then the recipient 
will take appropriate action to ensure that the objectives and procedures of NEPA are achieved. 

(d) An option agreement on a proposed site or property is allowable prior to the completion of the environmental review if the option 
agreement is subject to a determination by the recipient on the desirability of the property for the project as a result of the completion of the 
environmental review in accordance with this part and the cost of the option is a nominal portion of the purchase price. There is no constraint on 
the purchase of an option by third parties that have not been selected for HUD funding, have no responsibility for the environmental review and 
have no say in the approval or disapproval of the project. 

(e) Self-Help Homeownership Opportunity Program (SHOP). In accordance with section 11(d)(2)(A) of the Housing Opportunity Program 
Extension Act of 1996 (42 U.S.C. 12805 note), an organization, consortium, or affiliate receiving assistance under the SHOP program may 
advance nongrant funds to acquire land prior to oompletion of an environmental review and approval of a Request for Release of Funds (RROF) 
and certification, notwithstanding parag raph (a) of this section. Any advances to acquire land prior to approval of the RROF and certification are 
made at the risk of the organization, consortium, or affiliate and reimbursement for such advances may depend on the result of the 
environmental review. This authorization is limited to the SHOP program only and all other forms of HUD assistance are subject to the limitations 
in paragraph (a) of this section. 

(f) Relocation. Funds may be committed for relocation assistance before the approval of the RROF and related certification for the project 
provided that the relocation assistance is required by 24 CFR part 42. 

(68 FR 56129, Sept. 29, 2003] 
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§58.23 Financial assistance for environmental review. 

The costs of environmental reviews, including costs incurred in complying with any of the related laws and authorities cited in §58.5 and 
§58.6, are eligible costs to the extent allowable under the HUD assistance program regulations. 
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Subpart D-Environmental Review Process: Documentation, Range of Activities, Project Aggregation and 
Classification 
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§58.30 Environmental rev iew process. 

(a) The environmental review process consists of all the actions that a responsible entity must take to determine compliance with this part. 
The environmental review process includes all the compliance actions needed for other activities and projects that are not assisted by HUD but 
are aggregated by the responsible entity in accordance with §58.32. 

(b) The environmental review process should begin as soon as a recipient determines the projected use of HUD assistance. 
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§58.32 Project aggregation. 

(a) A responsible entity must group together and evaluate as a single project all individual activities which are related either on a 
geographical or functional basis, or are logical parts of a composite of contemplated actions. 

(b) In deciding the most appropriate basis for aggregation when evaluating activities under more than one program, the responsible entity 
may choose: functional aggregation when a specific type of activity (e.g., water improvements) is to take place in several separate locales or 
jurisdictions: geographic aggregation when a mix of dissimilar but related activities is to be concentrated in a fairly specific project area (e.g., a 
combination of water, sewer and street improvements and economic development activities); or a combination of aggregation approaches, 
which, for various project locations, considers the impacts arising from each functional activity and its interrelationship with other activities. 

(c) The purpose of project aggregation is to group together related activities so that the responsible entity can: 

(1) Address adequately and analyze, in a single environmental review, the separate and combined impacts of activities that are similar, 
connected and closely related, or that are dependent upon other activities and actions. (See 40 CFR 1508.25(a)). 

(2) Consider reasonable alternative courses of action. 

(3) Schedule the activities to resolve conflicts or mitigate the individual, combined and/or cumulative effects. 

(4) Prescribe mitigation measures and safeguards including project alternatives and modifications to individual activities. 

(d) Multi-year project aggregation-(1) Release offunds. When a recipient's planning and program development provide for activities to be 
implemented over two or more years, the responsible entity's environmental review should consider the relationship among all component 
activities of the multi-year project regardless of the source of funds and address and evaluate thei r cumulative environmental effects. The 
estimated range of the aggregated activities and the estimated cost of the total project must be listed and described by the responsible entity in 
the environmental review and included in the RROF. The release of funds will cover the entire project period. 

(2) When one or more of the conditions described in §58.47 exists, the recipient or other responsible entity must re-evaluate the 
environmental review. 
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§58.33 Emergencies. 

(a) In the cases of emergency, disaster or imminent threat to health and safety which warrant the taking of an action w ith significant 
environmental impact, the provisions of 40 CFR 1506.11 shall apply. 

(b) If funds are needed on an emergency basis and adherence to separate comment periods would prevent the giving of assistance during a 
Presidentially declared disaster, or during a local emergency that has been declared by the chief elected official of the responsible entity who has 
proclaimed that there is an immediate need for public action to protect the public safety, the combined Notice of FONSI and Notice of Intent to 
Request Release of Funds (NOl/RROF) may be disseminated and/or published simultaneously with the submission of the RROF. The combined 
Notice of FONSI and NOl/RROF shall state that the funds are needed on an emergency basis due to a declared disaster and that the comment 
periods have been combined. The Notice shall also invite commenters to submit their comments to both HUD and the responsible entity issuing 
the notice to ensure that these comments will receive full consideration. 

(61 FR 19122, Apr. 30, 1996, as amended at 66 FR 56129 , Sept. 29, 2003] 
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§58.34 Exempt act ivities. 

(a) Except for the applicable requirements of §58.6, the responsible entity does not have to comply with the requirements of this part or 
undertake any environmental review, consultation or other action under NEPA and the other provisions of law or authorities cited in §58.5 for the 
activities exempt by this section or projects consisting solely of the following exempt activities: 

(1) Environmental and other studies, resource identification and the development of plans and strategies: 

(2) Information and financial services; 

(3) Administrative and management activities: 

(4) Public services that will not have a physical impact or result in any physical changes, including but not limited to services concerned with 
employment, crime prevention, child care, health, drug abuse, education, counseling, energy conservation and welfare or recreational needs; 

(5) Inspections and testing of properties for hazards or defects; 

(6) Purchase of insurance; 

(7) Purchase of tools; 

(8) Engineering or design costs; 

(9) Technical assistance and training; 

(10) Assistance for temporary or permanent improvements that do not alter environmental conditions and are limited to protection, repair, or 
restoration activities necessary only to control or arrest the effects from disasters or imminent threats to public safety including those resulting 
from physical deterioration; 

(11) Payment of principal and interest on loans made or obligations guaranteed by HUD; 

(12) Any of the categorical exclusions listed in §58. 35(a) provided that there are no circumstances which require compliance with any other 
Federal laws and authorities cited in §58.5. 

(b) A recipient does not have to submit an RROF and certification, and no further approval from HUD or the State will be needed by the 
recipient for the drawdown of funds to carry out exempt activities and projects. However, the responsible entity must document in writing its 
determination that each activity or project is exempt and meets the conditions specified for such exemption under this section. 

(61 FR 191 22, Apr. 30, 1996, as amended at 63 FR 15271 , Mar. 30, 1998] 
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§58.35 Catego rical exclusions. 

Categorical exclusion refers to a category of activities for which no environmental impact statement or environmental assessment and 
finding of no significant impact under NEPA is required, except in extraordinary circumstances (see §58.2(a)(3)) in which a normally excluded 
activity may have a significant impact. Compliance with the other applicable Federal environmental laws and authorities listed in §58.5 is required 
for any categorical exclusion listed in paragraph (a) of this section. 

(a) Categorical exclusions subject to §58.5. The following activities are categorically excluded under NEPA, but may be subject to review 
under authorities listed in §58.5: 

(1) Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other than buildings) when the 
facilities and improvements are in place and will be retained in the same use without change in size or capacity of more than 20 percent (e.g., 
replacement of water or sewer lines, reconstruction of curbs and sidewalks, repaving of streets) . 

(2) Special projects directed to the removal of material and architectural barriers that restrict the mobility of and accessibil ity to elderly and 
handicapped persons. 

(3) Rehabilitation of buildings and improvements when the following conditions are met: 

(i) In the case of a building for residential use (with one to four units) , the density is not increased beyond four units, and the land use is not 
changed; 

(ii) In the case of multifamily residential buildings: 
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{A) Unit density is not changed more than 20 percent; 

{B) The project does not involve changes in land use from residential to non-residential; and 

{C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement alter rehabilitation. 

{iii) In the case of non-residential structures, including commercial, industrial, and public buildings: 

{A) The facilities and improvements are in place and will not be changed in size or capacity by more than 20 percent; and 

{B) The activity does not involve a change in land use, such as from non-residential to residential, commercial to industrial, or from one 
industrial use to another. 

{4){i) An individual action on up to four dwelling units where there is a maximum of four units on any one site. The units can be four one-unit 
buildings or one four-unit building or any combination in between; or 

{ii) An individual action on a project of five or more housing units developed on scattered sites when the sites are more than 2,000 feet apart 
and there are not more than four housing units on any one site. 

(iii) Paragraphs (a)(4)(i) and {ii) of this section do not apply to rehabilitation of a building for residential use (with one to four units) {see 
paragraph (a)(3)(i) of this section). 

(5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or acquisition (including leasing) of vacant land 
provided that the structure or land acquired, financed, or disposed of will be retained for the same use. 

(6) Combinations of the above activities. 

(b) Categorical exclusions not subject to §58.5. The Department has determined that the following categorically excluded activities would not 
alter any conditions that would require a review or compliance determination under the Federal laws and authorities cited in §58.5. When the 
following kinds of activities are undertaken, the responsible entity does not have to publish a NOl/RROF or execute a certification and the 
recipient does not have to submit a RROF to HUD (or the State) except in the circumstances described in paragraph {c) of this section. Following 
the award of the assistance, no further approval from HUD or the State will be needed with respect to environmental requirements, except where 
paragraph (c) of this section applies. The recipient remains responsible for carrying out any applicable requirements under §58.6. 

(1) Tenant-based rental assistance; 

(2) Supportive services including, but not limited to, health care, housing services, permanent housing placement, day care, nutritional 
services, short-term payments for rent/mortgage/utility costs, and assistance in gaining access to local, State, and Federal government benefits 
and services; 

(3) Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and recruitment and 
other incidental costs; 

(4) Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy, operating 
expenses and similar costs not associated with construction or expansion of existing operations; 

(5) Activities to assist homebuyers to purchase existing dwelling units or dwelling units under construction, including closing costs and down 
payment assistance, interest buydowns, and similar activities that result in the transfer of title. 

(6) Affordable housing pre-development costs including legal, consulting, developer and other costs related to obtaining site options, project 
f inancing, administrative costs and fees for loan commitments, zoning approvals, and other related activities which do not have a physical 
impact. 

(7) Approval of supplemental assistance (including insurance or guarantee) to a project previously approved under this part, if the approval 
is made by the same responsible entity that conducted the environmental review on the original project and re-evaluation of the environmental 
findings is not required under §58.47. 

(c) Circumstances requiring NEPA review. If a responsible entity determines that an activity or project identified in paragraph (a) or (b) of this 
section, because of extraordinary circumstances and conditions at or affecting the location of the activity or project, may have a significant 
environmental effect, it shall comply with all the requirements of this part. 

(d) The Environmental Review Record (ERR) must contain a well organized written record of the process and determinations made under 
this section. 

(61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15272. Mar. 30, 1998; 68 FR 56129, Sept. 29, 2003; 78 FR 68734, Nov. 15, 2013] 
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§58.36 Environmental assessments. 

If a project is not exempt or categorically excluded under §§58.34 and 58.35, the responsible entity must prepare an EA in accordance with 
subpart E of this part. If it is evident without preparing an EA that an EIS is required under §58.37, the responsible entity should proceed directly 
to an EIS. 
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§58.37 Environmental impact statement determinations. 

{a) An EIS is required when the project is determined to have a potentially significant impact on the human environment. 

{b) An EIS is required under any of the following circumstances, except as provided in paragraph (c) of this section: 
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(1) The project would provide a site or sites for, or result in the construction of, hospitals or nursing homes containing a total of 2,500 or 
more beds. 

(2) The project would remove, demolish, convert or substantially rehabilitate 2,500 or more existing housing units (but not including 
rehabilitation projects categorically excluded under §58.35), or would result in the construction or installation of 2,500 or more housing units, or 
would provide sites for 2,500 or more housing units. 

(3) The project would provide enough additional water and sewer capacity to support 2,500 or more additional housing units. The project 
does not have to be specifically intended for residential use nor does it have to be totally new construction. If the project is designed to provide 
upgraded service to existing development as well as to serve new development, only that portion of the increased capacity which is intended to 
serve new development should be counted. 

(c) If, on the basis of an EA, a responsible entity determines that the thresholds in paragraph (b) of this section are the sole reason for the 
EIS, the responsible entity may prepare a FONS! pursuant to 40 CFR 1501.4. In such cases, the FONS! must be made available for public 
review for at least 30 days before the responsible entity makes the final determination whether to prepare an EIS. 

(d) Notwithstanding paragraphs (a) through (c) of this section, an EIS is not required where §58.53 is applicable. 

(e) Recommended EIS Format. The responsible entity must use the EIS format recommended by the CEO regulations (40 CFR 1502.10) 
unless a determination is made on a particular project that there is a compelling reason to do otherwise. In such a case, the EIS format must 
meet the minimum requirements prescribed in 40 CFR 1502.10. 
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§58.38 Environmental review record. 

The responsible entity must maintain a written record of the environmental review undertaken under this part for each project. This 
document will be designated the "Environmental Review Record" (ERR) and shall be available for public review. The Departmental 
Environmental Clearance Officer (DECO) shall establish a prescribed format that the responsible entity shall use to prepare the ERR. The DECO 
may prescribe alternative formats as necessary to meet specific program needs. 

(a) ERR Documents. The ERR shall contain all the environmental review documents, public notices and written determinations or 
environmental findings required by this part as evidence of review, decisionmaking and actions pertaining to a particular project of a recipient. 
The document shall: 

(1) Describe the project and the activities that the recipient has determined to be part of the project; 

(2) Evaluate the effects of the project or the activities on the human environment; 

(3) Document compliance with applicable statutes and authorities, in particular those cited in §58.5 and 58.6; and 

(4) Record the written determinations and other review findings required by this part (e.g., exempt and categorically excluded projects 
determinations, findings of no significant impact). 

(b) Other documents and information. The ERR shall also contain verifiable source documents and relevant base data used or cited in EAs, 
EISs or other project review documents. These documents may be incorporated by reference into the ERR provided that each source document 
is identified and available for inspection by interested parties. Proprietary material and special studies prepared for the recipient that are not 
otherwise generally available for public review shall not be incorporated by reference but shall be included in the ERR. 

(61 FR19122, Apr. 30, 1996 , as amended at 79 FR 49229, Aug. 20. 2014] 
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Subpart E-Environmental Review Process: Environmental Assessments (EA's) 
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§58.40 Preparing the environmental assessment. 

The DECO shall establish a prescribed format that the responsible entity shall use to prepare the EA. The DECO may prescribe alternative 
formats as necessary to meet specific program needs. In preparing an EA for a particular proposed project or other action, the responsible entity 
must: 

(a) Determine existing conditions and describe the character, features and resources of the project area and its surroundings; identify the 
trends that are likely to continue in the absence of the project. 

(b) Identify all potential environmental impacts, whether beneficial or adverse, and the conditions that would change as a result of the 
project. 

(c) Identify, analyze and evaluate all impacts to determine the significance of their effects on the human environment and whether the 
project will require further compliance under related laws and authorities cited in §58.5 and §58.6. 

(d) Examine and recommend feasible ways in which the project or external factors relating to the project could be modified in order to 
eliminate or minimize adverse environmental impacts. 

(e) Discuss the need for the proposal, appropriate alternatives where the proposal involves unresolved conflicts concerning alternative uses 
of available resources, the environmental impacts of the proposed action and alternatives, and a listing of agencies and persons consulted. 

(f) Complete all environmental review requirements necessary for the project's compliance with applicable authorities cited in §§58.5 and 
58.6. 

(g) Based on steps set forth in paragraph (a) through (f) of this section, make one of the following findings: 
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(1) A Finding of No Significant Impact (FONSI), in which the responsible entity determines that the project is not an action that will result in a 
significant impact on the quality of the human environment. The responsible entity may then proceed to §58.43. 

(2) A finding of significant impact, in which the project is deemed to be an action which may significantly affect the quality of the human 
environment. The responsible entity must then proceed with its environmental review under subpart F or G of this part. 

[61 FR 19122, Apr. 30, 1996, as amended at 79 FR 49229, Aug. 20, 2014] 
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§58.43 Dissemination and/or publication of the findings of no significant impact. 

(a) If the responsible entity makes a finding of no significant impact, it must prepare a FONSI notice, using the current HUD-recommended 
format or an equivalent format. As a minimum, the responsible entity must send the FONSI notice to individuals and groups known to be 
interested in the activities, to the local news media, to the appropriate tribal, local, State and Federal agencies; to the Regional Offices of the 
Environmental Protection Agency having jurisdiction and to the HUD Field Office (or the State where applicable). The responsible entity may also 
publish the FONSI notice in a newspaper of general circulation in the affected community. If the notice is not published, it must also be 
prominently displayed in public buildings, such as the local Post Office and within the project area or in accordance with procedures established 
as part of the citizen participation process. 

(b) The responsible entity may disseminate or publish a FONSI notice at the same time it disseminates or publishes the NOl/RROF required 
by §58. 70. If the notices are released as a combined notice, the combined notice shall: 

(1) Clearly indicate that it is intended to meet two separate procedural requirements; and 

(2) Advise the public to specify in their comments which ' notice" their comments address. 

(c) The responsible entity must consider the comments and make modifications, if appropriate, in response to the comments, before it 
completes its environmental certification and before the recipient submits its RROF. If funds will be used in Presidentially declared disaster 
areas, modifications resulting from public comment, if appropriate, must be made before proceeding with the expenditure of funds. 
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§58.45 Public comment periods. 

Required notices must afford the public the following minimum comment periods, counted in accordance with §58.21: 

(a) Notice of Finding of No Significant Impact (FONSI) 15 days when published or, if no publication, 18 days when mailing and posting 

(b) Notice of Intent to Request Release of Funds (NOl-RROF) 7 days when published or, if no publication, 10 days when mailing and posting 

(c) Concurrent or combined notices 15 days when published or, if no publication, 18 days when mailing and posting 

[68 FR 56130, Sept. 29, 2003] 
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§58.46 Time delays for exceptional circumstances. 

The responsible entity must make the FONSI available for public comments for 30 days before the recipient files the RROF when: 

(a) There is a considerable interest or controversy concerning the project; 

(b) The proposed project is similar to other projects that normally require the preparation of an EIS; or 

(c) The project is unique and without precedent. 
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§58.47 Re-evaluatio n of environmental assessments and other env ironmenta l findings. 

(a) A responsible entity must re-evaluate its environmental findings to determine if the original findings are still valid, when: 

(1) The recipient proposes substantial changes in the nature, magnitude or extent of the project, including adding new activities not 
anticipated in the original scope of the project; 

(2) There are new circumstances and environmental conditions which may affect the project or have a bearing on its impact, such as 
concealed or unexpected conditions discovered during the implementation of the project or activity which is proposed to be continued; or 

(3) The recipient proposes the selection of an alternative not in the original finding. 

(b)(1) If the original findings are still valid but the data or conditions upon which they were based have changed, the responsible entity must 
affirm the original findings and update its ERR by including this re-evaluation and its determination based on its findings. Under these 
circumstances, if a FONSI notice has already been published, no further publication of a FONSI notice is required. 

(2) If the responsible entity determines that the original findings are no longer valid, it must prepare an EA or an EIS if its evaluation 
indicates potentially significant impacts. 

(3) Where the recipient is not the responsible entity, the recipient must inform the responsible entity promptly of any proposed substantial 
changes under paragraph (a)(1) of this section, new circumstances or environmental conditions under paragraph (a)(2) of this section, or any 
proposals to select a different alternative under paragraph (a)(3) of this section, and must then permit the responsible entity to re-evaluate the 
findings before proceeding. 

[61FR19122, Apr. 30, 1996, as amended at 63 FR 15272, Mar. 30, 1998) 
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Subpart F-Environmental Review Process: Environmental Impact Statement Determinations 
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§58.52 Adoption of other agencies' EISs. 

Page 13 of16 

The responsible entity may adopt a draft or final EIS prepared by another agency provided that the EIS was prepared in accordance with 40 
CFR parts 1500 through 1508. If the responsible entity adopts an EIS prepared by another agency, the procedure in 40 CFR 1506.3 shall be 
followed. An adopted EIS may have to be revised and modified to adapt it to the particular environmental conditions and circumstances of the 
project if these are different from the project reviewed in the EIS. In such cases the responsible entity must prepare, circulate, and file a 
supplemental draft EIS in the manner prescribed in §58.60(d) and otherwise comply with the clearance and time requirements of the EIS 
process, except that scoping requirements under 40 CFR 1501.7 shall not apply. The agency that prepared the original EIS should be informed 
that the responsible entity intends to amend and adopt the EIS. The responsible entity may adopt an EIS when it acts as a cooperating agency in 
its preparation under 40 CFR 1506.3. The responsible entity is not required to re-circulate or file the EIS, but must complete the clearance 
process for the RROF. The decision to adopt an EIS shall be made a part of the project ERR. 
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§58.53 Use of prior environmental impact statements. 

Where any final EIS has been listed in the FEDERAL REGISTER for a project pursuant to this part, or where an areawide or similar broad scale 
final EIS has been issued and the EIS anticipated a subsequent project requiring an environmental clearance, then no new EIS is required for 
the subsequent project if all the following conditions are met: 

(a) The ERR contains a decision based on a finding pursuant to §58.40 that the proposed project is not a new major Federal action 
significantly affecting the quality of the human environment. The decision shall include: 

(1 ) References to the prior EIS and its evaluation of the environmental factors affecting the proposed subsequent action subject to NEPA; 

(2) An evaluation of any environmental factors which may not have been previously assessed, or which may have significantly changed; 

(3) An analysis showing that the proposed project is consistent with the location, use, and density assumptions for the site and with the 
timing and capacity of the circulation, utility, and other supporting infrastructure assumptions in the prior EIS; 

(4) Documentation showing that where the previous EIS called for mitigating measures or other corrective action, these are completed to the 
extent reasonable given the current state of d evelopment. 

(b) The prior final EIS has been filed with in five (5) years, and updated as follows: 

(1) The EIS has been updated to reflect any significant revisions made to the assumptions under which the original EIS was prepared; 

(2) The EIS has been updated to reflect new environmental issues and data or legislation and implementing regulations which may have 
significant environmental impact on the project area covered by the prior EIS. 

(c) There is no litigation pending in connection with the prior EIS, and no final judicial finding of inadequacy of the prior EIS has been made. 
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Subpart G-Environmental Review Process: Procedures for Draft, Final and Supplemental Environmental 
Impact Statements 
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§58.55 Notice of intent to prepare an EIS. 

As soon as practicable after the responsible entity decides to prepare an EIS, it must publish a NOi/EiS, using the HUD recommended 
format and disseminate it in the same manner as required by 40 CFR parts 1500 through 1508. 
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§58.56 Scoping process. 

The determination on whether or not to hold a scoping meeting will depend on the same circumstances and factors as for the holding of 
public hearings under §58.59. The responsible entity must wait at least 15 days after disseminating or publishing the NOi/EiS before holding a 
scoping meeting. 
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§58.57 Lead agency designation. 

If there are several agencies ready to assume the lead role, the responsible entity must make its decision based on the criteria in 40 CFR 
1501.5(c). If the responsible entity and a Federal agency are unable to reach agreement, then the responsible entity must notify HUD (or the 
State, where applicable). HUD (or the State) will assist in obtaining a determination based on the procedure set forth in 40 CFR 1501 .5(e). 

t Back to Top 

§58.59 Public hearings and meetings. 

(a) Factors to consider. In determining whether or not to hold public hearings in accordance with 40 CFR 1506.6, the responsible entity must 
consider the following factors: 
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(1) The magnitude of the project in terms of economic costs, the geographic area involved, and the uniqueness or size of commitment of 
resources involved. 

(2) The degree of interest in or controversy concerning the project. 

(3) The complexity of the issues and the likelihood that information will be presented at the hearing which will be of assistance to the 
responsible entity. 

(4) The extent to which public involvement has been achieved through other means. 

(b) Procedure. All public hearings must be preceded by a notice of public hearing, which must be published in the local news media 15 days 
before the hearing date. The Notice must: 

(1) State the date, time, place, and purpose of the hearing or meeting. 

(2) Describe the project, its estimated costs, and the project area. 

(3) State that persons desiring to be heard on environmental issues will be afforded the opportunity to be heard. 

(4) State the responsible entity's name and address and the name and address of its Certifying Officer. 

(5) State what documents are available, where they can be obtained, and any charges that may apply. 

t Back to Top 

§58.60 Preparation and filing of environmental impact statements. 

(a) The responsible entity must prepare the draft environmental impact statement (DEIS) and the final environmental impact statements 
(FEIS) using the current HUD recommended format or its equivalent. 

(b) The responsible entity must file and distribute the (DEIS) and the (FEIS) in the following manner: 

(1) Five copies to EPA Headquarters; 

(2) Five copies to EPA Regional Office; 

(3) Copies made available in the responsible entity's and the recipient's office; 

(4) Copies or summaries made available to persons who request them; and 

(5) FEIS only-one copy to State, HUD Field Office, and HUD Headquarters library. 

(c) The responsible entity may request waivers from the time requirements specified for the draft and final EIS as prescribed in 40 CFR 
1506.6. 

(d) When substantial changes are proposed in a project or when significant new circumstances or information becomes available during an 
environmental review, the recipient may prepare a supplemental EIS as prescribed in 40 CFR 1502.9. 

(e) The responsible entity must prepare a Record of Decision (ROD) as prescribed in 40 CFR 1505.2. 

(61 FR 19122, Apr. 30, 1996, as amended at 63 FR 15272, Mar. 30. 1998] 

t Back to Top 

Subpart H-Release of Funds for Particular Projects 

t Back to Top 

§58. 70 Notice of intent to request release of funds. 

The NOl/RROF must be disseminated and/or published in the manner prescribed by §58.43 and §58.45 before the certification is signed by 
the responsible entity. 

t Back to Top 

§58.71 Request for release of funds and certification. 

(a) The RROF and certification shall be sent to the appropriate HUD Field Office {or the State, if applicable), except as provided in 
paragraph (b) of this section. This request shall be executed by the Certifying Officer. The request shall describe the specific project and 
activities covered by the request and contain the certification required under the applicable statute cited in §58.1(b). The RROF and certification 
must be in a form specified by HUD. 

(b) When the responsible entity is conducting an environmental review on behalf of a recipient, as provided for in §58.10, the recipient must 
provide the responsible entity with all available project and environmental information and refrain from undertaking any physical activities or 
choice limiting actions until HUD (or the State, if applicable) has approved its request for release of funds. The certification form executed by the 
responsible entity's certifying officer shall be sent to the recipient that is to receive the assistance along with a description of any special 
environmental conditions that must be adhered to in carrying out the project. The recipient is to submit the RROF and the certification of the 
responsible entity to HUD {or the State, if applicable) requesting the release of funds. The recipient must agree to abide by the special 
conditions, procedures and requirements of the environmental review, and to advise the responsible entity of any proposed change in the scope 
of the project or any change in environmental conditions. 
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(c) If the responsible entity determines that some of the activities are exempt under applicable provisions of this part. the responsible entity 
shall advise the recipient that it may commit funds for these activities as soon as programmatic authorization is received. This finding shall be 
documented in the ERR maintained by the responsible entity and in the recipient's project files. 

t Back to Top 

§58.72 HUD or State actions on RROFs and certifications. 

The actions which HUD (or a State) may take with respect to a recipient's environmental certification and RROF are as follows: 

(a) In the absence of any receipt of objection to the contrary, except as provided in paragraph (b) of this section. HUD (or the State) will 
assume the validity of the certification and RROF and will approve these documents after expiration of the 15-day period prescribed by statute. 

(b) HUD (or the state) may disapprove a certification and RROF if it has knowledge that the responsible entity or other participants in the 
development process have not complied with the items in §58. 75, or that the RROF and certification are inaccurate. 

(c) In cases in which HUD has approved a certification and RROF but subsequently learns (e.g., through monitoring) that the recipient 
violated §58.22 or the recipient or responsible entity otherwise failed to comply with a clearly applicable environmental authority, HUD shall 
impose appropriate remedies and sanctions in accord with the law and regulations for the program under which the violation was found. 

(61 FR 19122, Apr. 30, 1996, as amended at 68 FR 56130, Sept. 29, 2003] 

t Back to Top 

§58.73 Obj ections to release of funds. 

HUD (or the State) will not approve the ROF for any project before 15 calendar days have elapsed from the time of receipt of the RROF and 
the certification or from the time specified in the notice published pursuant to §58.70, whichever is later. Any person or agency may object to a 
recipient's RROF and the related certification. However, the objections must meet the conditions and procedures set forth in subpart H of this 
part. HUD (or the State) can refuse the RROF and certification on any grounds set forth in §58. 75. All decisions by HUD (or the State) regarding 
the RROF and the certification shall be final. 

t Back to Top 

§58.74 Time for objecting . 

All objections must be received by HUD (or the State) within 15 days from the time HUD (or the State) receives the recipient's RROF and 
the related certification, or within the time period specified in the notice, whichever is later. 

t Back to Top 

§58.75 Permissible bases for objections. 

HUD (or the State), will consider objections claiming a responsible entity's noncompliance with this part based only on any of the following 
grounds: 

(a) The certification was not in fact executed by the responsible entity's Certifying Officer. 

(b) The responsible entity has failed to make one of the two findings pursuant to §58.40 or to make the written determination required by 
·§§58.35, 58.47 or 58.53 for the project, as applicable. 

(c) The responsible entity has omitted one ·or more of the steps set forth at subpart E of this part for the preparation. publication and 
completion of an EA. 

(d) The responsible entity has omitted one or more of the steps set forth at subparts F and G of this part for the conduct, preparation, 
publication and completion of an EIS. 

(e) The recipient or other participants in the development process have committed funds, incurred costs or undertaken activities not 
authorized by this part before release of funds and approval of the environmental certification by HUD (or the state). 

(f) Another Federal agency acting pursuant to 40 CFR part 1504 has submitted a written finding that the project is unsatisfactory from the 
standpoint of environmental quality. 

[61 FR 19122, Apr. 30. 1996, as amended at 68 FR 56130, Sept. 29, 2003] 

t Back to Top 

§58.76 Procedure for objections. 

A person or agency objecting to a responsible entity's RROF and certification shall submit objections in writing to HUD (or the State). The 
objections shall: 

(a) Include the name, address and telephone number of the person or agency submitting the objection, and be signed by the person or 
authorized official of an agency. 

(b) Be dated when signed. 

(c) Describe the basis for objection and the facts or legal authority supporting the objection. 

(d) State when a copy of the objection was mailed or delivered to the responsible entity's Certifying Officer. 

t Back to Top 
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§58.17 Effect of approval o f certificatio n. 

(a) Responsibilities of HUD and States. HU D's (or, where applicable, the State's) approval of the certification shall be deemed to satisfy the 
responsibilities of the Secretary under NEPA and related provisions of law cited at §58.5 insofar as those responsibilities relate to the release of 
funds as authorized by the applicable provisions of law cited in §58.1 (b). 

(b) Public and agency redress. Persons and agencies seeking redress in relation to environmental reviews covered by an approved 
certification shall deal with the responsible entity and not with HUD. It is HUD's policy to refer all inquiries and complaints to the responsible 
entity and its Certifying Officer. Similarly, the State (where applicable) may direct persons and agencies seeking redress in relation to 
environmental reviews covered by an approved certification to deal with the responsible entity, and not the State, and may refer inquiries and 
complaints to the responsible entity and its Certifying Officer. Remedies for noncompliance are set forth in program regulations. 

(c) Implementation of environmental review decisions. Projects of a recipient will require post-review monitoring and other inspection and 
enforcement actions by the recipient and the State or HUD (using procedures provided for in program regulations) to assure that decisions 
adopted through the environmental review process are carried out during project development and implementation. 

( d) Responsibility for monitoring and training. (1) At least once every three years, HUD intends to conduct in-depth monitoring and exercise 
quality control (through training and consultation) over the environmental activities performed by responsible entities under this part. Limited 
monitoring of these environmental activities will be conducted during each program monitoring site visit. If through limited or in-depth monitoring 
of these environmental activities or by other means, HUD becomes aware of any environmental deficiencies. HUD may take one or more of the 
following actions: 

(i) In the case of problems found during limited monitoring, HUD may schedule in-depth monitoring at an earlier date or may schedule in­
depth monitoring more frequently; 

(ii) HUD may require attendance by staff of the responsible entity at HUD-sponsored or approved training, which will be provided periodically 
at various locations around the country; 

(iii) HUD may refuse to accept the certifications of environmental compliance on subsequent grants; 

(iv) HUD may suspend or terminate the responsible entity's assumpt ion of the environmental review responsibility; 

(v) HUD may initiate sanctions, corrective actions, or other remedies specified in program regulations or agreements or contracts with the 
recipient. 

(2) HUD's responsibilities and action under paragraph (d}(1) of this section shall not be construed to limit or reduce any responsibility 
assumed by a responsible entity with respect to any particular release of funds under this part. Whether or not HUD takes action under 
paragraph (d}(1) of this section, the Certifying Officer remains the responsible Federal official under §58. 13 with respect to projects and activities 
for which the Certifying Officer has submitted a certification under this part. 

t. Back to Top 

Need assistance? 
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v. 
Conflict of Interest 

Regulation and Guidance 





HUD CDBG Conflict of Interest Regulations 

24CFR Part 570.489(g) 

(g) Procurement. When procuring property or services to be paid for in whole or in part with CDBG funds, 
the state shall follow its procurement policies and procedures. The state shall establish requirements for 
procurement policies and procedures for units of general local government, based on full and open 
competition. Methods of procurement (e .g., small purchase, sealed bids/formal advertising, competitive 
proposals , and noncompetitive proposals) and their applicability shall be specified by the state. Cost plus a 
percentage of cost and percentage of construction costs methods of contracting shall not be used. The 
policies and procedures shall also include standards of conduct governing employees engaged in the award 
or administration of contracts. (Other conflicts of interest are covered by §570.489(h).) The state shall 
ensure that all purchase orders and contracts include any clauses required by Federal statutes, executive 
orders and implementing regulations. 

24CFR Part 570.489(h) 

(h) Conflict of interest-(1) Applicability. (i) In the procurement of supplies, equipment, construction, and 
services by the States, units of local general governments, and subrecipients, the conflict of interest 
provisions in paragraph (g) of this section shall apply. 

(ii) In all cases not governed by paragraph (g) of this section, this paragraph (h) shall apply. Such cases 
include the acquisition and disposition of real property and the provision of assistance with CDBG funds by 
the unit of general local government or its subrecipients, to individuals, businesses and other private 
entities. 

(2) Conflicts prohibited. Except for eligible administrative or personnel costs, the general ru le is that no 
persons described in paragraph (h)(3) of this section who exercise or have exercised any functions or 
responsibil ities with respect to CDBG activities assisted under this subpart or who are in a position to 
participate in a decisionmaking process or gain inside information with regard to such activities , may obtain 
a financial interest or benefit from the activity, or have an interest or benefit from the activity, or have an 
interest in any contract, subcontract or agreement with respect thereto, or the proceeds thereunder, either 
for themselves or those with whom they have family or business ties, during their tenure or for one year 
thereafter. 

(3) Persons covered. The conflict of interest provisions for paragraph (h)(2) of this section apply to any 
person who is an employee, agent, consultant, officer, or elected official or appointed official of the state, 
or of a unit of general local government, or of any designated public agencies, or subrecipients which are 
receiving CDBG funds. 

( 4) Exceptions: Thresholds requirements. Upon written request by the State, an exception to the provisions 
of paragraph (h)(2) of this section involving an employee, agent, consultant, officer, or elected official or 
appointed official of the state may be granted by HUD on a case-by-case basis. In all other cases, the state 
may grant such an exception upon written request of the unit of general local government provided the state 
shall fully document its determination in compliance with all requirements of paragraph (h)(4) of this section 
including the state's position with respect to each factor at paragraph (h)(5) of this section and such 
documentation shall be available for review by the public and by HUD. An exception may be granted after 
it is determined that such an exception will serve to further the purpose of the Act and the effective and 
efficient administration of the program or project of the state or unit of general local government as 
appropriate. An exception may be considered only after the state or unit of general local government, as 
appropriate, has provided the following: 



(i) A disclosure of the nature of the conflict, accompanied by an assurance that there has been public 
disclosure of the conflict and a description of how the public disclosure was made; and 

(ii) An opinion of the attorney for the state or the unit of general local government, as appropriate, that the 
interest for which the exception is sought would not violate state or local law. 

(5) Factors to be considered for exceptions. In determining whether to grant a requested exception after 
the requirements of paragraph (h)(4) of this section have been satisfactorily met, the cumulative effect of 
the following factors, where applicable, shall be considered: 

(i) Whether the exception would provide a significant cost benefit or an essential degree of expertise to the 
program or project which would otherwise not be available; 

(ii) Whether an opportunity was provided for open competitive bidding or negotiation; 

(iii) Whether the person affected is a member of a group or class of low or moderate income persons 
intended to be the beneficiaries of the assisted activity, and the exception will permit such person to receive 
generally the same interests or benefits as are being made available or provided to the group or class; 

(iv) Whether the affected person has withdrawn from his or her functions or responsibilities, or the 
decisionmaking process with respect to the specific assisted activity in question; 

(v) Whether the interest or benefit was present before the affected person was in a position as described 
in paragraph (h)(3) of this section; 

(vi) Whether undue hardship will result either to the State or the un_it of general local government or the 
person affected when weighed against the public interest served by avoiding the prohibited conflict; and 

(vii) Any other relevant considerations. 
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VI. 
Section 104( d) Definitions 





Section 104{d) DeflnlUoos 

Section 1 04 ( d) of the Housing and Community Development Ad of 197 4, as amenOOd. · 
and HUD regulations require COBG .redple~ts lo utiiz.e cert.ah defanltions to determine it 
the '"one-for-one"' replaremenl of low and modern~ Income houslog ooits ~ required 
lhls Exhibil to the COBG Recipients Manual provides ttlO d6rirvtions that C>CA uses.. 
Should a CDBG 1eclp4efit wtsh lo devtate from the fo8owlng definitions tt wiJI be 
necessary to obtain prio< approvaJ from OCA. . . 
1. Standard Con-cfulon: 

-The structura.VmedlanicaJ condiUoos ol a ctwemng unit compfy wtth a 1oCaJY ~e9 
hou~g codefrf app<opriate) and/or, ate minimum, the Hous\ng Ouality StandarQs oC 
the Section 8 Housing Assistance Payments Program. 

2. Substandard Condition : 
The slructuraVmechanlcal condittons of a dwelling unit do not compfy with a locally 
adopled housing code (if appropriale) or, al a minimum, lhll ~9using Quality 
Standards of the Section B Housing Assistance Pi;iyrrieots Program. 

3 . Substandard Condition Suitable for Rehabllltatlon: 
The structuraL'mechanlcal corlcfrtions of·e dwelling· Unit· do ·not comply with ~ locally 
adopted housing code (H apprOpriale) or, cit . ·a minimum, the HooStng Ouafity 
Standards of the Section 8 Housing Assls-tanc€ Payments Program. Howeve1, the 
dwe lling uni t is determined to be •structurally feasible for rehabilitation" accorcfing to 
the Housing Aehab!lilation Feasibility Test 

4. Occuplable Dwelling Unit: 
Dweffing unit Is in •standard Condition" 0< "Substandard Condition Suitable for 
Rehabffitation· (See above.) 

5. Vacant Occuplable DweOlng Unit; . . 
A vacant dweling unit that is In a "'Standard Coodi1Jon"; or vacant dwelling unit that ls 
in a "'Substandard CondtUon Suttab4e '°' Aehablitation•; °' a ~lflng unit In anY 
condition that has been tegany occ:upled al any time within the period beginning 3 
months before the date of execution ot the rontrad roveriog the rehabcat.atlon or 
demolition of the unit 

6. U09ccuplabfe: 
Substandard dwelling unit is dilapkiated and does not moot the ~Structural 
Feasibility'" of the Housing Rehabiitatioo Feasibtfrty Test. 

7. Low-moderate-Vlcome dwelling unit; 
A dwelling unit .with a market rent [IOduding utility oosts) that does not exceed the 
applicable HUD Fair Market Rent (FMR) for existing housing. 





VII. 
Guide For·m Residential , 

Anti-Displacement and 
Relocation Assistance Plan 





GUIDE FORM RESIDENTIAL ANTIDISPLACEMENT ANO RB.OCATION 
ASSIST ANCE_PLAN. 

(To be s ubmi~ to DCA btf ore UH! demoliflon or convenlon of any cxx:tlpled or r.lcant 
oCCuplab~ low and moderate lnCO<TM dwolllng unlt} 

The (recipient) wfll replace al occupied and -vacant occuplabfe .. °1oYYlmoderate Income 
housing demof!Shed or converte<i lo a use other than as lower iocxxne houslog In 
coooectlon with a project assisted with tur)ds provided under the Community 
Development Bk>d< Grant program. · 

AD replacement hoUslng will be prcl"vided within three year$ after the commencement of 
Uw demolition or conversk>n. Before entering into a contract committing the {recipient) to 
provide funds f0< a proJect that Ml direcify result in demo6tion or ~ersioo. the 
(recipient} wto make p008c tiy (describe hOw. such as pubBcation In a newspaper of 
general drctdatJon} end submh to Georgla Department of Community Affairs. the 
fofloWing information in writing: 

1 . A description of the proposed project 

2. The addr~·ss. ·r.uniber of ~ooms.' an<;f ~tion oh a ~P:·9fk>w)~eratiincome . 
housing that wlll be demolished ~ rori:ierted to a ·use otfier: than as ·iower Income 
housing as a resµtt"of an asststedprofect: · 
(See Attached Residential Antkftspfacement Plan Spreadshee() 

3 . A time schedule for the commencement and completion of the demormon or 
conversiOn; . 
(See Attached ReskJen6al .Aniidisp1acementPlan Spreadsheet) 

4. To the e.x1eot known, lhe address. number of bedrooms and location on a map of the 
replacement housing that has been or win be provided: 
(See Attadled Residential Antkfisplacement Pfan Spreads/Jee() 

s. Verif!catioo from funding 6<Q"Ce o( the address and numoo of be<lrooms, with a time 
schedule, fOf the provistoo of ttw replacement hou~ · 

6. Verification from a qualified sou-ce that the replacement · housing uruts• rent and 
utiftties .are bclow "'fair market renr; 

7 . 1he basis for conduding that the replacement housing will remain k>w and moderate 
income housing fa< at least 10 years trom the date of iniliaJ occupancy fl.e. the 
demographics of~; 

8. Information demonstrating that any propos.ed replacement of housing units with 
smaJter dweling units (e.g .• a 2-bedroom unit with two 1-bedroom ~its), or any 
proposed ~eplacement of efficiency or single-worn occupancy {SAO) units with units 
of a different size. ls appropriate and consistent with the housing needs and priorities 
identified io the approved C-Onsofidated Plan). 



To the extent that the specific location of the replacement housing and other data in 
Items 4 through 8 are nol ava.il.able al tho time ol the submission, the [recipient/ will 
Identify Che general locatlon of such hoosJng oo a map and. oomPlete the <isdosure and 
submJs:sJon requirements ss soon as the specif1C dat.a are svallable . 

. 
The (name and phone number of the offlce) ls responslbCe fc5r traddng the replacement 
Jower Income housing and ensuring that It ls provided within lhe required period. 

Ttl"l (name s.nd Phona n<r.!~r of the oJ1iceJ Is responsible for provi<iog relocation 
payments and othN 4'alocatloo esslstance.to arry lowhnoderate Income person displaced 
by demolition ot any hous1ng or the coov~ of ~er lncome housil)g to another uSe. _ 

Conslste~t wfth the goals and objectives o( actMtles assisted mder the Ad. ·the 
( redpienq will take the tolowing steps to mlnimlze the direct and Indirect displacement of 
persons from their homes (list only the steps the Recipient int~s -to taJce, lhe following 
are exampfes.) · 

1 . Coordinate code enforcement with rehabilitation and housing assistance programs. 
2. Evaluate. housing codes and rehabUitation standards In reinvestment areas lo 

prevent undue ftnaocial burden on estabUshed owners and tenants. 
3. Stage rehabmtation of apartment tlllts t~ allow tenants to remain in lhe 

buUdinglcompCex during and after the rehabilitation. w0f1<ing with empty unlt,s firsL 
4. Arrange for facifrties to house persons who must be relocated temporarily during 

rehabilitation and reoonstruction. 
5. Adopt poftdes to Identify and mitigate displacement resulting from lntenstve pubf.c 

investment in nelghbofhoods. 
6 . Adopt poftcies which provide reasonabte protection for tenants faced with conversion 

to a condominium Of cooperative. · 
7. Adopt tax assessment policies. such as deferred tax payment plans, to reduce . · 

impact of increasfng property tax ~ents oo lower Income owner-occupants Of 
tenants in revitaJizing areas. · - · · · · · 

6. EstabflSh counseling centers to provide homeowners and tenants with Information on · 
assistance BV8labfe to · help tll001 remain In their neighborhood il the fac:Et. of 
revtta.Rzatlon pressures. · . 

9. Execute a Rent Regutatoty Agreemm 1hat limits rent and utiUties below "'Fair Market 
Rent"' and wtlhln tenanrs "1inandat means"'. (Required. for all rental rehabBitatiOO 
profects) -

Date of Submisshl to DCA Signature of Authorized Representative 

Date of Submission of COBG Application 
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VIII. 
Georgia Public Works 

Construction Law 
(OCGA §36-91-1 through 

§36-91-95) 





APPENDIX A 
Georgia Local Government Public Works Construction Law 

· . (O.C.G.A § 36-91-1 through §:?9-91-95) 

36-91 -1 

This chapter shall be known and may be cited as the "Georgia Local Government Public Works 
Construction Law." 

36-91 -2 

As used in this chapter. the term: 

( 1) "Bid bond" means a bond with good and sufficient surety or sureties for the faithful acceptance of 
the contract payable to. in favor of. and. for the protection of the governmental entity for which the contract 
is to be awarded 

(2) "Change order" means an alteration. addition. or deduction from the original scope of work as 
defined by the contract documents to address changes or unforeseen conditions necessary 
for project completion. 

(3) "Competitive sealed bidding" means a method of soliciting public works construction contracts 
whereby the award is based upon the lowest responsive, responsible bid in conformance with the 
provisions of subsection (b) of Code Section 36-91-21. 

(4) "Competitive sealed proposals" means a method of soliciting public works contracts whereby the 
award is based upon criteria identified in a request for proposals in conformance with the provisions of 
subsection (c) of Code Section 36-91-21. 

(5) "Emergency" means any situation resulting in imminent danger to the public health or safety or the 
loss of an essential governmental service 

(6) "Governing authority" means the official or group of officials responsible for governance of a 
governmental entity 

(7) "Governmental entity" means a county, municipal corporation. consolidated government. authority, 
board of education. or other public board. body, or commission but shall not include any authority, board, 
department. or commission of the state. or a public transportation agency as defined by Chapter 9 of Title 
32. 

(8) "Payment bond" means a bond with good and sufficient surety or sureties payable to the 
governmental entity for which the work is to be done and intended for the use and protection of all 
subcontractors and all persons supplying labor. materials, machinery, and equipment in the prosecution 
of the work provided for in the public works construction contract. 

(9) "Performance bond" means a bond with good and sufficient surety or sureties for the faithful 
performance of the contract and to indemnify the governmental entity for any damages occasioned by a 
failure to perform the same within the prescribed time. Such bond shall be payable to, in favor of, and for 
the protection of the governmental entity for which the work is to be done. 

(10) "Public works construction" means the building. altering, repairing, improving, or demolishing of 
any public structure or building or other public improvements of any kind to ~my public real property other 
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than those projects covered by Chapter 4 of Title 32. Such term does not include the routine operation. 
repair . or maintenance of existing structures, buildings, or real property. 

( 11) "Responsible bidder" or "responsible offeror" means a person or entity that has the capability in all 
respects to perform fully and reliably the contract requirements. 

(12) "Responsive bidder" or "responsive offeror" means a person or entity that has-submitted a bid or 
proposal that conforms in all material respects to the requirements set forth in the invitation for bids or 
request for proposals 

(13) "Scope of project" means the work required by the original contract documents and any 
subsequent change orders required or appropriate to accomplish the intent of the project as described in 
the bid documents. 

( 14) "Scope of work" means the work that is required by the contract documents. 

(15) "Sole source" means those procurements made pursuant to a written determination by a 
governing authority that there is only one source for the required supply, service, or construction item. 

36-91-20. 

(a) All public works construction contracts subject to this chapter entered into by a governmental entity 
with private persons or entities shall be in writing and on file and available for public inspection at a place 
designated by such governmental entity. Municipalities and consolidated governments shall execute and 
enter into contracts in the manner provided in applicable local legislation or by ordinance. 

(b) Prior to entering into a public works construction contract other than those exempted by Code 
Section 36-91 -22. a governmental entity shall publicly advertise the contract opportunity . 

Such notice shall be posted conspicuously in the governing authority's office and shall be advertised in 
the legal organ of the county or by electronic means on an Internet website of the governmental entity or 
an Internet website identified by the governmental entity. Contract opportunities shall be advertised a 
minimum of two times. with the first advertisement occurring at least four weeks prior to the opening of the 
sealed bids or proposals. The second advertisement shall follow no earlier than two weeks from the first 
advertisement. Plans and specifications shall be available on the first day of the advertisement and shall 
be open to inspection by the public. The advertisement shall include such details and specifications ;;is 
will enable the public to know the extent and character of the work to be done. All required notices of 
advertisement shall also advise of any mandatory prequalification requirements or pre-bid conferences as 
well as any f~deral requirements pursuant to subsection (d) of Code Section 36-91-22. 

(c) Governmental entities are authorized lo utilize any construction delivery method, provided that all 
public works construction contracts subject to the requirements of this chapter that: 

(1) Place the bidder or offeror at risk for construction; and 

(2) Require labor or building materials in the execution of the contract 

shall be awarded on the basis of competitive sealed bidding or competitive sealed proposals. 
Governmental entities shall have the authority to reject any and all bids or proposals and to waive 
technicalities and informalities. 

(d) No governmental entity shall issue or cause to be issued any addenda modifying plans and 
specifications within a pericid of 72 hours prior to the advertised time for the opening bids or proposals, 
excluding Saturdays, Sundays. and legal holidays. However. if the necessity arises to issue an 
addendum modifying plans and specifications within the 72 hour period prior to the advertised time tor the 
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opening of bids or proposals, excluding Saturdays. Sundays, and legal holidays. then the opening of bids 
or proposals shall be extended at least 72 hours. excluding Saturdays. Sundays. and legal holidays, from 
the date of the original bid or proposal opening without need to readvertise as required by subsection (b) 
of this Code section. 

(e) Bid and contract documents may contain provisions authorizing the issuance of change orders. -· 
w ithout the necessity of additional requests for bids or proposals, within the scope of the project when 
appropriate or necessary in the performance of the contract. Change orders may not be used to evade 
the purposes of this article. 

(f) Any governmental entity may, in its discretion. adopt a process for mandatory prequalification of 
prospective bidders or offerers; provided, however, that 

( 1) Criteria for prequalification must be reasonably related to the project or the quality of work; 
(2) Criteria for prequalification must be available to any prospective bidder or offeror requesting such 

information: 
(3) Any prequalification process must include a method of notifying prospective bidders or offerers of 

the criteria for prequalification: and 
(4) Any prequalification process must include a procedure for a disqualified bidder to respond to his or 

her disqualification to a representative of the governmental entity: provided , however, that such procedure 
shall not be construed to require the governmental entity to provide a formal appeals procedure. 

36-91-21. 

(a) It shall be unlawful to let out any public works construction contracts subject to the requirements of 
this chapter without complying with the competitive ;:iward requirements contained in this Code section. 
Any contractor who performs any work of the kind in any other manner and who knows that the public 
works construction contract was let out without complying with the notice and competitive award 
requirements of this chapter shall not be entitled to receive any payment for such work. 

(b) Any competitive sealed bidding process shall comply with the following requirements: 

( 1) The governmental entity shall publicly advertise an invitation for bids; 
(2) Bidders shall submit sealed bids based on the criteria set forth in such invitation: 

(3) The governmental entity shall open the bids publicly and evaluate such bids without discussions 
w ith the bidders: and 

{ 4 ) The contract shall be awarded to the lowest responsible and responsive bidder whose bid meets 
the requirements and criteria set forth in the invitation for bids; provided. however. that if the bid from the 
lowest responsible and responsive bidder exceeds the funds budgeted for the public works construction 
contract. the governmental entity may negotiate with such apparent low bidder to obtain a contract price 
within the budgeted amount. Such negotiations may include changes in the scope of work and other bid 
requirements. 

(c)(1) In making any competitive sealed proposal, a governmental entity shall: 

{A) Publicly advertise a request for proposals. which request shall include conceptual program 
information in the request for proposals describing the requested services in a level of detail appropriate 
to the project delivery method selected for the project, as well as the relative importance of the evaluat ion 
factors; 

{B) Open all proposals received at the time and place designated in the request for proposals so as to 
avoid disclosure of contents to competing offerors during the process of negotiations; and 

(C) Make an award to the responsible and responsive offeror whose proposal is determined in writing 
to be the most advantageous to the governmental entity, taking into consideration the evaluation factors 
set forth in the request for proposals. The evaluation factors shall be the basis on which the award 
decision is made. The contract file shall indicate the basis on which the award is made. 
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(2) As set forth in the request for proposals. offerers submitting proposals may be afforded an 
opportunity for discussion. negotiation. and revision of proposals. Discussions. negotiations, and revisions 
may be permitted after submission of proposals and prior to award for the purpose of obtaining best and 
final offers. In accordance with the request for proposals, all responsible offerors found by the 
governmental entity to have submitted proposals reasonably susceptible of being selected for award shall 
be given an opportunity to participate in such discussions, negotiations, and revisions. During the 
process of discussion. negotiation. and revision, the governmental entity shall not disclose the contents of 
proposals to competing offerers. 

(d) Whenever a public works construction contract for any governmental entity subject to the 
requirements of this chapter is to be let out by competitive sealed bid or proposal, no person, by 
himself or herself or otherwise. shall prevent or attempt to prevent competition in such bidding or 
proposals by any means whatever. No person who desires to procure such work for himself or herself or 
for another shall prevent or endeavor to prevent anyone from making a bid or proposal therefor by any 
means whatever, nor shall such person so desiring the work cause or induce another to withdraw a bid or 
proposal for the work. 

(e) Before commencing the work, any person who procures such public work by bidding or proposal 
shall make an oath in writing that he or she has not directly or indirectly violated subsection (d) of this 
Code section. The oath shall be filed by the officer whose duty it is to make the payment. If the 
contractor is a partnership, all of the partners and any officer. agent, or other person who may have 
represented or acted for them in bidding for or procuring the contract shall also make the oath. If the 
contractor is a corporation. all officers. agents, or other persons who may have acted for or represented 
the corporation in bidding for or procuring the contract shall make the oath. If such oath is false, the 
contract shall be void. and all sums paid by the governmental entity on the contract may be recovered by 
appropriate action. 

(f) If any member of a governmental entity lets out any public works construction contract subject to the 
requirements of this article and receives. takes, or contracts to receive or take, either directly or indirectly, 
any part of the pay or profit arising out of any such contract, he or she shall be guilty of a misdemeanor. 

(g) No public works construction contract with a governing authority shall be valid for any purpose unless 
the contractor shall comply with all bonding requirements of this chapter. No such contract shall be valid 
if any governmental entity lets out any public works construction contract subject to the requirements of 
this chapter w ithout complying with the requirements of this chapter. 

36-91-22. 

(a) The requirements of this chapter shall not apply to public works construction projects, when the same 
can be performed at a cost of less than $100,000.00. Public works construction projects shall not be 
subdivided in an effort to evade the provisions of this chapter. 

(b) Any governmental entity having a correctional institution shall have the power and authority to 
purchase material for and use inmate labor in performing public worl<s construction projects; and in such 
cases, this chapter shall not apply. Any governmental entity may contract with a governmental entity 
having a correctional institution for the use of inmate labor from such institution and use the inmates in the 
performance of any public works construction project; and in such cases. this chapter shall not apply. 

(c) In the event that the labor used or to be used in a public works construction project is furnished at no 
expense by the state or federal government or any agency thereof, the governing authority shall have the 
power and authority to purchase material for such public worl<s construction project and use the labor 
furnished free to the governmental entity; and in such case. this chapter shall not apply. 
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(d) Where a public works construction contract involves the expenditure of federal assistance or funds, 
the receipt of which is conditioned upon compliance with federal laws or regulations regarding the 
procedures for awarding public works construction contracts. a governmental entity shall comply with 
such federal requirements and shall not be required to comply with the provisions of this chapter that 
differ from the federal requirements. The governmental entity shall provide notice that federal procedures 
exist for the award of such contracts in the advertisement required by subsection (b) of Code Section 36-
91-20. The availability and location of such federal requirements shall be provided to any person 
requesting such information. 

(e} The requirements of this chapter shall not apply to public works construction projects necessitated by 
an emergency: provided, however. that the nature of the emergency shall be described in the minutes of 
the governing authority. Any contract let by a county pursuant to this subsection shall be ratified, as soon 
as practicable. on the minutes of the governing authority, and the nature of the emergency shall be 
described therein. 

(f) Except as otherwise provided in Chapter 4 of Title 32, the requirements of this chapter shall not apply 
to public works construction projects subject to the requirements of Chapter 4 of Title 32. 

(g) The requirements of this chapter shall not apply to public works construction projects or any portion 
of a public works construction project self-performed by a governmental entity. If the governmental entity 
contracts with a private person or entity for a portion of such project, the provisions of this chapter shall 
apply to any such contract estimated to exceed $100,000.00. 

(h) The requirements of this chapter shall not apply to sole source public works construction contracts. 

(i) The requirements of this chapter shall not apply to hospital authorities; provided. however, that a 
public works construction contract entered into by a hospital authority shall be subject to the requirements 
of this chapter if. in connection with such contract, the hospital authority either: 

( 1) Incurs indebtedness and secures such indebtedness by pledging amounts to be received by such 
authority from one or more counties or municipalities through an intergovernmental contract entered into 
in accordance with Code Section 31-7 -85: or 

(2) Receives funds from the state or one or more counties or municipalities for the purpose of financing 
a public works construction project. which moneys are not for reimbursement of health services provided. 

36-91-40. 

(a)(1) Any bid bond. performance bond, payment bond. or security deposit required for a public works 
construction contract shall be approved and filed with the treasurer or the person performing the duties 
usually performed by a treasurer of the obligee named therein. At the option of the governmental entity, if 
the surety named in the bond is other than a surety company authorized by law to do business in this 
state pursuant to a current certificate of authority to transact surety business by the Commissioner of 
Insurance, such bond shall not be approved and filed unless such surety is on the United States 
Department of Treasury's list of approved bond sureties. 

(2) Any bid bond, performance bond, or payment bond required by this Code section shall be approved 
as to form and as to the solvency of the surety by an officer of the governmental entity 
negotiating the contract on behalf of the governmental entity. In the case of a bid bond. such approval 
shall be obtained prior to acceptance of the bid or proposal. In the case of payment bonds and 
performance bonds. such approval shall be obtained prior to the execution of the contract. 

(b) Whenever, in the judgment of the obligee: 

(1) Any surety on a bid, performance. or payment bond has become insolvent; 
(2) Any corporate surety is no longer certified or approved by the Commissioner of Insurance to do 

business in the state: or 
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(3) For any cause there are no longer proper or sufficient sureties on any or all of the bonds, 

the obligee may require the contractor to strengthen any or all of the bonds or to furnish a new or 
additional bond or bonds within ten days. Thereupon, if so ordered by the obligee, all work on the 
contract shall cease unless such new or additional bond or bonds are furnished. If such bond or bonds 
are not furnished within such time, the obligee may terminate the contract and complete the same as the 
agent of and at the expense of the contractor and his or her sureties. 

36-91-50. 

(a) Bid bonds shall be required for all public works construction contracts subject to the requirements of 
this article with estimated bids or proposals over $100,000.00; provided, however, that a governmental 
entity may require a bid bond for projects with estimated bids or proposals of $100,000.00 or less. 

(b) In the case of competitive sealed bids. except as provided in Code Sections 36-91-52 and 36-91-53, 
a bid may not be revoked or withdrawn until 60 days after the time set by the governmental entity for 
opening of bids. Upon expiration of this time period. the bid will cease to be valid, unless the bidder 
provides written notice to the governmental entity prior to the scheduled expiration date that the bid will be 
extended for a time period specified by the governmental entity. 

(c) In the case of competitive sealed proposals. the governmental entity shall advise offerors in the 
request for proposals of the number of days that offerors will be required to honor their proposals; 
provided, however. that if an offeror is not selected within 60 days of opening the proposals. any offeror 
that is determined by the governmental entity to be unlikely of being selected for contract award shall be 
released from his or her proposal. 

(d) If a governmental entity requires a bid bond for any public works construction contract, no bid or 
proposal for a contract with the governmental entity shall be valid for any purpose unless the contractor 
shall give a bid bond with good and sufficient surety or sureties approved by the governing authority. The 
bid bond shall be in the amount of not less than 5 percent of the total amount payable by the terms of the 
contract. No bid or proposal shall be considered if a proper bid bond or other security authorized in Code 
Section 36-91 -51 has not been submitted. The provisions of this subsection shall not apply to any bid or 
proposal for a contract that is required by law to be accompanied by a proposal guaranty and shall not 
apply to any bid or proposal for a contract with any public agency or body which receives funding from the 
United States Department of Transportation and which is primarily engaged in the business of public 
transportation. 

36-91 -51 . 

(a) In lieu of the bid bond provided for in Code Section 36-91-50. the governmental entity may accept a 
cashier's check, certified check, or cash in the amount of not less than 5 percent of the total amount 
payable by the terms of the contract payable to and for the protection of the governmental entity for which 
the contract is to be awarded. 

(b) When the amount of any bid bond required under this article does not exceed $300,000.00, the 
governmental entity may, in its sole discretion. accept an irrevocable letter of credit issued by a bank or 
savings and loan association, as defined in Code Section 7-1 -4, in the amount of and in lieu of the bond 
otherwise required under Code Section 36-91 -50. 

36-91-52. 

(a) As used in this Code section, the term "bid" includes proposal and the term "bidder" includes offeror. 

(b) Any governmental entity receiving bids subject to this article shall permit a bidder to withdraw a bid 
from consideration after the bid opening without forfeiture of the bid security if the bidder has made an 
appreciable error in the calculation of his or her bid and if: 
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(1) Such error in the calculation of his or her bid can be documented by clear and convincing written 
evidence: 

(2) Such error can be clearly shown by objective evidence drawn from inspection of the original work 
papers. documents. or materials used in the preparation of the bid sought to be withdrawn: 

(3) The bidder serves written notice upon the governmental entity which-invited proposals for the work 
prior to the award of the contraci and not later than 48 hours after the opening of bids, 
excluding Saturdays. Sundays. and legal holidays: 

(4) The bid was submitted in good faith and the mistake was due to a ·calculation or clerical error. an 
inadvertent omission. or a typographical error as opposed to an error in judgment: and 

(5) The withdrawal of the bid will not result in undue prejudice to the governmental entity or other 
bidders by placing them in a materially worse position than they would have occupied if the bid had never 
been submitted. 

(c) In the event that an apparent successful bidder has withdrawn his or her bid as provided in 
subsection (b) of this Code section, action on the remaining bids should be considered as though the 
withdrawn bid had not been received. In the event the project is relet for bids, under no circumstances 
shall a bidder who has filed a request to withdraw a bid be permitted to resubmit a bid for the work. 

(d) No bidder who is permitted to withdraw a bid pursuant to subsection (b) of this Code section shall for 
compensation supply any material or labor to. or perform any subcontract or other work 
agreement for. the person or firm to whom the contract is awarded or otherwise benefit. directly or 
indirectly. from the performance of the project for which the withdrawn bid was submitted. · 

36-91-53. 

(a) As used in this Code section. the term. 

(1 ) "Affiliated corporation" means, with respect to any corporation. any other corporation related 
thereto: 

(A) As a parent corporation: 
(8) As a subsidiary corporation: 
(C) As a sister corporation : 
(D) By common ownership or control ; or 
(E) By control of one corporation by the other. 

(2) The term "bid" includes proposals. 

(b) In any case where two or more affiliated corporations bid for a contract under this Code section and 
any one or more of such affi liated corporations subsequently rescind or revoke their bid or bids in favor of 
another such affiliated corporation whose bid is for a higher amount and the contract is awarded at such 
higher amount to such other affiliated corporation, then the bid bond. proposal guaranty, or other security 
otherwise required under this article of each affiliated corporation rescinding or revoking its bid shall be 
forfeited. 

36-91-54. 

The obligee in any bid bond required to be given in accordance with this article shall be entitled to 
maintain an action thereon at any time upon any breach of such bond; provided. however, that no action 
may be instituted on the bonds or security deposits after one year from the completion of the contract and 
the acceptance of the public work by the governmental entity. 
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36-91 -70. 

Performance bonds shall be required for all public works construction contracts subject to the 
requirements of this chapter with an estimated contract amount greater than $100,000.00; provided, 
however. that a governmental entity may require a performance bond for- public works construction 
contracts that are estimated at $100. 000. 00 or less. No public works construction contract requiring a 
performance bond shall be valid for any purpose unless the contractor shall give such performance bond. 
The performance bond shall be in the amount of at least the total amount payable by the terms of the 
contract and shall be increased as the contract amount is increased. 

36-91-71. 

When the amount of the performance bond required under this artide does not exceed $300,000.00 the 
governmental entity may, in its sole discretion. accept an irrevocable letter of credit by a bank or savings 
and loan association, as defined in Code Section 7-1-4, in the amount of and in lieu of the bond otherwise 
required under this article. 

36-91-72 . 

The obligee in any performance bond required to be given in accordance with this article shall be entitled 
to maintain an action thereon at any time upon any breach of such bond; provided, however, no action 
can be instituted on the bonds or security deposits after one year from the completion of the contract and 
the acceptance of the public work by the governmental entity. 

36-91-90. 

Payment bonds shall be required for all public works construction contracts subject to the requirements of 
this chapter with an estimated contract amount greater than $100,000.00; provided, however, that a 
governmental entity may require a payment bond for public works construction contracts that are 
estimated at $100.000.00 or less. No public works construction contract requiring a payment bond shall 
be valid for any purpose, unless the contractor shall give such payment bond; provided, however, that. in 
lieu of such payment bond, the governmental entity, in its discretion, may accept a cashier's check, 
certified check. or cash for the use and protection of all subcontractors and all persons supplying labor . 
materials, machinery, and equipment in the prosecution of work provided in the contract. The payment 
bond or other security accepted in lieu of a payment bond shall be in the amount of at least the total 
amount payable by the terms of the initial contract and shall be increased if requested by the 
governmental entity as the contract amount is increased. 

36-91-90. 

Payment bonds shall be required for all public works construction contracts subject to the requirements of 
this chapter with an estimated contract amount greater than $100,000.00; provided, however, that a 
governmental entity may require a payment bond for public works construction contracts that are 
estimated at $100,000.00 or less. No public works construction contract requiring a payment bond shall 
be valid for any purpose. unless the contractor shall give such payment bond; provided, however, that , in 
lieu of such payment bond, the governmental entity, in its discretion, may accept a cashier's check, 
certified check. or cash for the use and protection of all subcontractors and all persons supplying labor, 
materials, machinery. and equipment in the prosecution of work provided in the contract. The payment 
bond or other security accepted in lieu of a payment bond shall be in the amount of at least the total 
amount payable by the terms of the initial contract and shall be increased if requested by the 
governmental entity as the contract amount is increased. 

36-91 -91. 

If a payment bond or security deposit is not taken in the manner and form required in this article, the 
corporation or body for which work is done under the contract shall be liable to all subcontractors and to 
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all persons furnishing labor, skill. tools, machinery, or materials to the contractor or subcontractor 
thereunder for any loss resulting to them from such failure. No agreement. modification. or change in the 
contract. change in the work covered by the contract. or extension of time for the completion of the 
contract shall release the sureties of such payment bond. 

36-91-92. 

(a) The contractor furnishing the payment bond or security deposit shall post on the public works 
construction site and file with the clerk of the superior court in the county in which the site is located a 
notice of commencement no later than 15 days after the contractor physically commences work on the 
project and supply a copy of the notice of commencement to any subcontractor. materialman, or person 
who makes a written request of the contractor_ Failure to supply a copy of the notice of commencement 
within ten calendar days of receipt of the written request from the subcontractor, materialman, or person 
shall render the provisions of paragraph ( 1) of subsection (a) of Code Section 36-91-93 inapplicable to 
the subcontractor. materialman. or person making the request. The notice of commencement shall 
include: 

(1) The name, address. and telephone number of the contractor: 
(2) The name and location of the public work being constructed or a general description of the 

improvement: 
(3) The name and address of the governmental entity that is contracting for the public works 

construction: 
(4) The name and address of the surety for the performance and payment bonds, if any: and 
(5) The name and address of the holder of the security deposit provided. if any. 

(b) The failure to file a notice of commencement shall render the notice to contractor requirements of 
paragraph (1) of subsection (a) of Code Section 36-91-93 inapplicable. 

(c) The clerk of the superior court shall file the notice of commencement within the records of that office 
and maintain an index separate from other real estate records or an index with the preliminary notices 
specified in subsection (a) of Code Section 44-14-361 .3. Each such notice of commencement shall be 
indexed under the name of the governmental entity and the name of the contractor as contained in the 
notice of commencement. 

36-91-93. 

(a) Every person entitled to the protection of the payment bond or security deposit required to be given 
who has not been paid in full for labor or material furnished in the prosecution of the work referred to 
in such bond or security deposit before the expiration of a period of 90 days after the day on which 
the last of the labor was done or performed by such person or the material or equipment or machinery 
was furnished or supplied by such person for which such claim is made, or when he or she has 
completed his or her subcontract for which claim is made, shall have the right to bring an action on 
such payment bond or security deposit for the amount, or the balance thereof. unpaid at the time of 
the commencement of such action and to prosecute such action to final execution and judgment for 
the sum or sums due such person; provided. however. that: 

( 1) Any person having a direct contractual relationship with a subcontractor but no contractual 
relationship. express or implied, with the contractor furnishing such payment bond or security 
deposit on a public works construction project where the contractor has not complied with the 
notice of commencement requirements shall have the right of action upon the payment bond or 
security deposit upon giving written notice to the contractor within 90 days from the day on which 
such person did or performed the last of the labor or furnished the last of the material or 
machinery or equipment for which such claim is made, stating with substantial accuracy the 
amount claimed and the name of the party to whom the material was furnished or supplied or for 
whom the labor was performed or done. The notice to the contractor may be served by registered 
or certified mail. ·postage prepaid, or statutory overnight delivery. duly addressed to the 
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contractor. at any place at which the contractor maintains an office or conducts his or her 
business or at his or her residence, by depositing such notice in any post office or branch post 
office or any le11er box under the control of the United States Postal Service; alternatively, notice 
may be served in any manner in which the sheriffs of this state are authorized by law to serve 
summons or process; and 

(2) Any person having a direct contractual relationship with a subcontractor but no contractual 
relationship, express or implied. with the contractor furnishing such payment bond or security 
deposit on a public works construction project where the contractor has complied with the notice 
of commencement requirements in accordance with subsection (a)· of Code Section 36-91-92 
shall have the right of action on the payment bond or security deposit, provided that such person 
shall, within 30 days from the filing of the notice of commencement or 30 days following the first 
delivery of labor, material, machinery, or equipment, whichever is later. give to the contractor a 
written notice setting forth: 

(A) The name, address. and telephone number of the person providing labor. material, 
machinery. or equipment: 

(8) The name and address of each person at whose instance the labor. material, machinery, or 
equipment is being furnished; 

(C) The name and the location of the public works construction site; and 
(0) A description of the labor, material. machinery, or equipment being provided and, if known, 

the contract price or anticipated value of the labor, material, machinery, or equipment to be 
provided or the amount claimed to be due. if any. 

(b) Nothing contained in this Code section shall limit the right of action of a person entitled to the 
protection of the payment bond or security deposit required to be given pursuant to this article to the 
90 day period following the day on which such person did or performed the last of the labor or 
furnished the last of the material or machinery or equipment for which such claim is made. 

(c) Every action instituted under ~his Code section shall be brought in the name of the claimant without 
making the governmental entity for which the work was done or was to be done a party to such 
action 

36-91-94 . 

The official who has the custody of the bond or security deposit required by this article is authorized and 
directed to furnish to any person making application therefor a copy of the bond or security deposit 
agreement and the contract for which it was given, certified by the official who has custody of the bond or 
security deposit. With his or her application, such person shall also submit an affidavit that he or she has 
supplied labor-or materials for such work and that payment therefor has not-been made or that he or she 
is being sued on any such bond or security deposit. Such copy shall be primary evidence of the bond or 
security deposit and contract and shall be admitted in evidence without further proof. Applicants shall pay 
for such certified copies and such certified statements such fees as the official fixes to cover the cost of 
preparation thereof, provided that in no case shall the fee fixed exceed the fees which the clerks of the 
superior courts are permitted to charge for similar copies. 

36-91-95. 

No action can be instituted on the payment bonds or security deposits after one year from the completion 
of the contract and the acceptance of the public works construction by the proper public authorities. Every 
action instituted under this article shall be brought in the name of the claimant, without the governmental 
entity for which the work was done or was to be done being made a party thereto. 
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Section 3 Clause of the Urban Development Act of 1968 

I.) The work to be performed under this contract is on a project assisted under a program 
providing direct Federal financial assistance from the Department of Housing and Urban 
Development and is subject to the requirements of section 3 of the Housing and Urban 
Development Act of 1968, as amended, 12 U .S.C. 170 I u. Section 3 requires that to the greatest 
extent feasible opportunities for training and employment be given lower income residents of the 
project area and contracts for work in connection with the project to be awarded to business 
concerns which are located in, or owned in substantial part by persons residing in the area of the 
project. 

2.) The parties to this contract will comply with the provisions of said Section 3 and the 
regulations issued pursuant thereto by the Secretary of Housing and Urban Development set forth 
in 24 CFR Part 135, and all applicable rules and orders of the Department issued thereunder prior 
to the execution of this contract. The parties to this contract certify and agree that they are under 
no contractual or other disability which would prevent them from complying with these 
requirements. 

3.) The contractor will send to each labor organization or representative of workers with which 
he has a collective bargain-agreement or other contract or understanding, if any, a notice advising 
the said labor organization or workers' representative of his commitments under this Section 3 
clause and shall post copies of the notice in conspicuous places available to employees and 
applicants for employment or training. 

4 .) The contractor wil1 include this Section 3 clause in every subcontract for work in connection 
with the project and will , at the direction of the applicant for or recipient of Federal financial 
assi stance, take appropriate action pursuant to the subcontract upon a finding that the 
subcontractor is in violation of regulations issued by the Secretary of Housing and Urban 
Development, 24 CFR Part 135. The contractor will not subcontract with any subcontractor 
where it has notice or knowledge that the letter has been found in violation of regulations under 
24 CFR Part 135 and will not let any subcontract unless the subcontractor has first provided it 
with a preliminary statement of ability to comply with the requirements of these regulations. 

5.) Compliance with the provisions of Section 3, the regulations set forth in the 24 CFR Part 135, 
and all applicable rules and orders of the Department issued thereunder prior to the execution of 
the contract, shall be a condition of the Federal financial assistance provided to the project, 
binding upon the applicant or recipient for such assistance, its successors, and assigns. Failure to 
fulfill these requirements shall subject the applicant or recipient, its contractors and 
subcontractors, its successors, and assigns to those sanctions specified by the grant or loan 
agreement or contract through which Federal assistance is provided, and to such sanctions as are 
specified by 24 CFR Part 135. 
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Sample "Provision for Remedies" Clause 

Note: It is required that any contract. regardless of value, contain a provision for remedies in 
case of violation or breach of terms. including sanctions. The following is a sample clause 
vvhich meets the requirement. There is no specific required language and the recipient's attorney 
should approve i-vhatever language is used. 

I.) Termination: Unearned payments under thi s contract may be suspended or terminated upon 
refusal to accept any additional conditions that may be imposed by City/County; or if the grant to 
the City/County under the Community Development Block Grant Program is suspended or 
terminated. Moreover, if through any cause, the contractor shall fail to fulfill its obligations 
under this contract in a timely and proper manner, or if the contractor shall violate any of the 
covenants, agreements, conditions or obligations of the contract documents; the City/County may 
terminate this contract by giving written notice to the contractor and surety of such termination 
and specifying the effective date of such termination. In such event, the City/County may take 
over the work and prosecute the same to completion, by contract or otherwise, and the contractor 
and his sureties shall be liable to the City/County for any additional cost incurred by the Owner 
in its completion of the work and they shall also be liable to the Owner for liquidated damages 
for any delay in the completion of the. work as provided b_elow. Furthermore, the Contractor will 
be paid an amount which bears the same ratio to the total compensation as the work and services 
actually performed bear to the total work and services required. Provided, however, that if less 
than sixty percent of the services required by this Contract have been performed upon the 
effective date of such termination, the Contractor shall be reimbursed (in addition to the above 
payment) for that portion of the actual out-of-pocket expenses (not otherwise reimbursed under 
this Contract) incurred by the Contractor during the Contract period which are directly 
attributable to the uncompleted portion of the services required by this Contract. 

2.) Liquidated Damages for Delays. lf the work is not completed within the time stipulated, 
therefore, including any extensions of time for excusable delays as herein provided, the 
Contractor shall pay to the Owner as fixed and agreed liquidated damages (it being impossible to 
determine the damages occasioned by the delay) for each working day of delay, until the work is 
completed, the amount as set forth in (insert location o{/iquidated damages statement, normally 
found in the Contract General Conditions) and the Contractor and his sureties shall be liable to 
the Owner for the amount thereof. 

3.) Excusable Delays. The right of the Contractor to proceed shall not be terminated nor shall the 
Contractor be charged with liquidated damages for any delays in the completion of the work due: 

(a) To any acts of the Government, including controls or restrictions upon or requisitioning of 
materials, equipment, tools, or labor by reason of war, National Defense, or any other national 
emergency; 
(b) To any acts of the Owner; 

(c) To causes not reasonable foreseeable by the parties to thi s Contract at the time of the 
execution of the Contract which are beyond the control and without the fault or negligence of the 
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Contractor, including, but not restricted to, acts of God or of the public enemy, acts of another 
Contractor in the performance of some other contract with the Owner, fires, floods, epidemics, 
quarantine, strikes, freight embargoes, and weather of unusual severity such as hurricanes, 
tornadoes, and cyclones; and 

(d) To any delay of any subcontractor occasioned by any of the causes specified in subparagraphs 
(a) (b) and (c) or this subparagraph "d". 

Provided, however, that the Contractor promptly notified the Owner within ten (I 0) days of the 
cause of the delay. Upon receipt of such notification, the Owner shall ascertain the facts and the 
cause and extent of delay. If upon the basis of the terms of this contract the delay is properly 
excusable, the Owner shall extend the time for completing the work for a period of time 
commensurate with the period of excusable delay. 

Sample "Termination for Convenience Clause" 

Note: it is required that a "termination" clause be included in any contract over $10,000 in 
value. This is a sample clause. The recipient's attorney should approve whatever language is 
used in the-contract. There is n.o required language. 

1.) Termination for Convenience of the (city or county): 

The (city or county) may terminate this contract at any time for any reason by giving at least 
thirty (30) days notice in writing to the contractor. If the contract is terminated by the (city or 
county) as provided herein, the contractor will be paid a fair payment as negotiated with the (city 
or county) for the work completed as of the date of termination. 
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Equal Employment Opportunity (EEO) Clause 

During the performance of this contract, the Contractor agrees as follows: 

I.) The Contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex or national origin. The Contractor will take affirmative 
action to ensure that applicants are employed, and the employees are treated during employment 
without regard to their race, color, religion, sex or national origin. Such action shall include, but 
not be limited to the following: Employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and 
selection for training, including apprenticeship. The Contractor agrees to post in conspicuous 
places, available to employees and applicants for employment, notices to be provided setting 
forth the provisions of this nondiscrimination clause. 

2.) The Contractor will, in all solicitations or advertisements for employees placed by or on 
behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex or national origin. 

3.) The Contractor will send to each labor union or representative of workers with which he has a 
collective bargaining agreement or other contract or understanding, a notice to be provided 
advising the said labor union or workers' representative of the Contractor's commitments under 
this section, and shall post copies of the notice in conspicuous places available to employees and 
applicants for employment. 

4.) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 
1965, and of the rules, regulations and relevant orders of the Secretary of Labor. 

5.) The Contractor will furnish all information and reports required by Executive Order 11 246 of 
September 24, l 965, and by rules, regulations and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records and accounts by the administering agency 
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, 
regulations and orders. 

6.) In the event of the Contractor's noncompliance with the nondiscrimination clauses of this 
contract or with any of the said rules, regulations, or orders, this contract may be canceled, 
terminated or suspended in whole or in part and the contractor may be declared ineligible for 
further Government contracts or federally assisted construction contracts in accordance with 
procedures authorized in Executive Order l 1246 of September 24, 1965, and such other 
sanctions may be imposed and remedies invoked as provided in Executive Order 11 246 of 
September 24, 1965, or by the rule, regulation, or order of the Secretary of Labor, or as otherwise 
provided by law. 

7.) The Contractor will include the portion of the sentence immediately preceding paragraph (1) 
and the provisions of paragraphs (1) through (7) in every subcontract or purchase order unless 
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to Section 204 
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of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon 
each subcontractor or vendor. The Contractor will take such action with respect to any 
subcontract or purchase order as the administering agency may direct as a means of enforcing 
such provisions, including sanctions for noncompliance. Provided, however, that in the event a 
Contractor becomes involved in, or is threatened with litigation with a subcontractor or vendor as 
a result of such direction by the administering agency the contractor may request the United 
States to enter into such litigation to protect the interests of the United States. 
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STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION 
CONTRACT SPECIFICATIONS 

(EXECUTIVE ORDER 11246) 

I .) As used in these specifications: 

a. "Covered area" means the geographical area described m the solicitation from which this 
contract resulted; 

b . "Director" means Director, Office of Federal Contract Compliance Program, United States 
Department of Labor, or any person to whom the Director delegates authority; 

c .. "Employer identification number" means the Federal Social Security Number used on the 
Employer's Quarterly Federal Tax Return, US. Treasury Department Form 941. 

d. "Minority" includes: 

(i) Black (all persons having origins in any of the Black African racial groups not of Hispanic 
origin); 

(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other· 
Spanish Culture or origin, regardless of race); 

(iii) Asian and Pacific Islander (all persons having origins in any of the original peoples of the 
Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and 

(iv) American Indian or Alaskan Native (all persons having ori gins in any of the original peoples 
of North America and maintaining identifiable tribal affi liations through membership and 
participation or community identification). 

2. ) Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work 
involving any construction trade, it shall physically include in each subcontract in excess of 
$10,000 the provisions of these specifications and the Notice which contains the applicable goals 
for minority and female participation and which is set forth in the solicitations from which this 
contract resulted. 

3 .) If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved 
by the US. Department of Labor in the covered area either individually or through an association, 
its affinnative action obligations on all work in the Plan area (including goals and timetables) 
shall be in accordance with that Plan for those trade which have unions participating in the Plan. 
Contractors must be able to demonstrate their participation in and compliance with the provisions 
of any such Hometown Plan. Each Contractor or Subcontractor participating in an approved Plan 
is individually required to comply with its obligations under the EEO clause, and to make a good 
faith effort to achieve each goal under the Plan in each trade in which it has employees. The 
overall good faith performance by other Contractors or Subcontractors toward a goal in an 
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approved Plan does not excuse any covered Contractor's or Subcontractor's failure to take good 
faith efforts to achieve the Plan goals and timetables. 

4.) The Contractor shall implement the specific affirmative action standards provided in 
paragraphs 7a through p of these specifications. The goals set forth in the solicitation from 
which this contract resulted are expressed as percentages of the total hours of employment and 
training of minority and female utilization the Contractor should reasonably be able to achieve in 
each construction trade in which it has employees in the covered area. The Contractor is 
expected to make substantially uniform progress toward its goals in each craft during the period 
specified. 

5.) Neither the provisions of any collective bargaining agreement, nor the failure by a union with 
whom the Contractor has a collective bargaining agreement, to refer either minorities or women 
shall excuse the Contractor's obligations under these specifications. Executive Order 11246, or 
the regulations promulgated pursuant thereto. 

6.) In order for the non-working training hours of apprentices and trainees to b~. counted in 
meeting the goals, such apprentices and trainees must be employed by the Contracfor during the 
training period and the Contractor must have made a commitment to employ the apprentices and 
trainees at the completion of their training, subject to the availability of employment 
opportunities. Trainees must be trained pursuant to training programs approved by the U. S. 
Department of Labor. 

7.) The Contractor shall take specific affirmative actions to . ensure equal employment 
opportunity. The evaluation of the Contractor's compliance with these specifications shall be 
based upon its effort to achieve maximum results from its actions. The Contractor shall 
document these efforts fully, and shall implement affirmative action steps at least as extensive as 
the following: 

a. Ensure and maintain a working environment free of harassment, intimidation and coercion at 
all sites, and in all facilities at which the Contractor's employees are assigned to work. The 
Contractor, where possible, will assign two or more women to each construction project. The 
Contractor shall specifically ensure that all foremen, superintendents and other on-site 
supervisory personnel are aware of and cany out the Contractor's obligation to maintain such a 
working environment, with specific attention to minority or female individuals working at such 
sites or in such facilities. 

b. Establish and maintain a current list of minority and female recruitment sources, provide 
written notification to minority and female recruitment sources and to community organizations 
when the Contractor or its unions have employment opportunities available, and maintain a 
record of the organizations' responses. 

c. Maintain a current file of the names; addresses and telephone numbers of each minority and 
female off-the street applicant and minority or female referral from a union, a recruitment source 
or community organization and of what action was taken with respect to each such individual. If 

Page 8 of27 



such individual was sent to the union hiring hall for referral and was not referred back to the 
Contractor by the union, or if referred, not employed by the Contractor, this shall be documented 
in the file with the reasons therefor, along with whatever additional actions the Contractor may 
have taken. 

d . Provide immediate written notification to the Director when the union or unions with which 
the Contractor has a collective bargaining agreement has not referred to the Contractor a minority 
person or woman sent by the Contractor, or when the Contractor has other information that the 
union referral process has impeded the Contractor's efforts to meet its obligations. 

e. Develop on-the-job training opportunities and/or participate in training programs for the area 
which expressly include minorities and women, including upgrading programs and 
apprenticeship and trainee programs relevant to the Contractor's employment needs, especially 
those programs funded or approved by the Department of Labor. The Contractor shall provide 
notice of these programs to the sources compiled under 7b above. 

f. Disseminate the contractor's EEO policy by providing notice of the policy to unions and 
training programs and requesting their cooperation in assisting the Contractor in meeting its EEO 
obligations; by including it in any policy .manual and collec~i ve bargaining agreement; by 
publicizing it in the company newspaper, annual report, etc.; by specific review of the pol icy 
with all management personnel and with all minority and female employees at least once a year; 
and by posting the company EEO policy on bulletin boards accessible to all employees at each 
location where construction work is performed. 

g. Review, at least annually, the company's EEO policy and affirmative action obligations under 
these specifications with all employees having any responsibility for hiring, assignment, lay-off, 
termination or other employment decisions including specific review of these items with on-site 
supervisory personnel such as Superintendents, General Foremen, etc., prior to the initiation of 
construction work at any job site. A written record shall be made and maintained identifying the 
time and place of these meetings, persons attending, subject matter discussed and disposition of 
the subject matter. 

h . Disseminate the Contractor's EEO policy externally by including it in any advertising in the 
news media, specifically including minority and female news media, and providing written 
notification to and discussing the contractor's EEO policy with other contractors and 
Subcontractors with whom the Contractor does or anticipates doing business. 

i. Directs its recruitment efforts, both oral and written, to minority, female and community 
organizations, to schools with minority and female students and to minority and female 
recruitment and training organizations serving the Contractor's recruitment area and employment 
needs. Not later than one month prior to the date for the acceptance of applications for 
apprenticeship or other training by any recruitment source. The Contractor shall send written 
notification . to organizations such as the above, describing the openings, screening procedures, 
and tests to be used in the selection process. 
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j. Encourage present minority and female employees to recruit other minority persons and women 
and, where reasonable, provide after school, summer and vacation employment of minority and 
female youth both on the site and in other areas of a Contractor's workforce. 
k. Validate all tests and other selection requirements where there is an obligation to do so under 
41 CFR Part 60-3. 

I. Conduct, at least annually, an inventory and evaluation at least of all minority and female 
personnel fo r promotional opportunities and encourage these employees to seek or to prepare for, 
through appropriate training, etc., such opportuni ties. 

m. Ensure that seniority practi ces, job classifications, work assignments and other personnel 
practices, do not have a discriminatory effect by continually monitoring all personnel and 
employment related activities to ensure that the EEO policy and the Contractor's obligations 
under these specifications are being carried out. 

n. Ensure that all facilities and company activities are nonsegregated except that separate or 
single-user toilet and necessary changing facilities shall be provided to assure privacy between 
the sexes. 

o. Document and maintain a record of all solicitations of offers for subcontracts from minority 
and female construction contractors and suppliers, including circulation of solicitations to 
minority and female contractor associations and other business associations. 

p. Conduct a review, at least annually, of all supervisors' adherence to and performance under the 
Contractor's EEO policies and affirmative action obligations. 

8.) Contractors are encouraged to participate in voluntary associations which assist in fulfilling 
one or more of their affirmative action obligations (7a through p). The efforts of a contractor 
association, joint contractor-union, contractor-community, or other similar group of which the 
contractor is a member and participant may be asserted as fulfi lling any one or more of its 
obligations under 7a through p of those Specifications provided that the Contractor actively 
participates in the group, makes every effort to assure that the group has a positive impact on the 
employment of minorities and women in the industry, ensures that the concrete benefits of the 
program are reflected in the Contractor's minority and female workforce participation, makes a 
good faith effort to meet its individual goals and timetables, and can provide access to 
documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor. 
The obligation to comply, however, is the Contractor's and failure of such a group to fulfill an 
obligation shall not be a defense for the Contractor's noncompliance. 

9.) A single goal for minorities and a separate single goal for women have been established. The 
Contractor, however, is required to provide equal employment opportunity and to take 
affirmative action for all minority groups, both male and female, and all women, both minority 
and non-minority. Consequently, the Contractor may·be in violation of the Executive Order if a 
particular group is employed in a substantially disparate manner (for example, even though the 
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Contractor has achieved it goals for women generally, the Contractor may be in violation of the 
Executive Order if a specific minority group of women is underutilized). 

I 0.) The Contractor shall not use the goals and timetables or affirmative action standards to 
discriminate against any person because of race color, religion, sex or national origin. 

11 .) The Contractor shall not enter into any Subcontract with any person or finn debarred from 
Government contracts pursuant to Executiv~. Order I 1246. 

12.) The Contractor shall carry out such sanctions and penalties for violation of these 
specifications and of the Equal Opportunity Clause, including suspension, termination and 
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive Order 
11246, as amended, and its implementing regulations, by the Office of Federal Contract 
Compliance Programs. any Contractor who fails to carry out such sanctions and penalties shall 
be in violation of these specifications and Executive Order 11246, as amended. 

13.) The Contractor, in fulfilling its obligations under these specifications, shall implement 
specific affirmative action stops, at least as extensive as those standards prescribed in paragraph 
7 of these specifications, so as to achieve maximum results from its efforts to ensure equal 
employment opportunity. If the Contractor fails to comply with the requirements of the 
Executive Order, the implementing regulations, or these specifications, the Director shall proceed 
in accordance with 41 CFR 60-4.S. 

14.) The Contractor shall designate a responsible official to monitor all employment related 
activity to ensure that the company EEO policy is being carried out, to submit reports relating to 
the provisions hereof as may be required by the Government and to keep records. Records shall 
at least include for each employee the name, address, telephone numbers, construction trade, 
union affiliation if any, employee identification number when assigned, social security number, 
race, sex, status (e.g., mechanic, apprentice, trainee, helper or laborer), dates of changes in status, 
hours worked per week in the indicated trade, rate of pay, and locations at which the work was 
performed. Records shall be maintained in an easily understandable and retrievable form; 
however, to the degree that existing records satisfy this requirement, contractors shall not be 
required to maintain separate records. 

15.) Nothing herein provided shall be construed as a limitation upon the application of other laws 
which establish different standards of compliance or upon the application of requirements for the 
hiring of local or other area residents (e.g., those under the Public Works Employment Act of 
1977 and the Community Development Block Grant Program). 
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NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO EQUAL 
EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246) 

I.) The Offerer's or Bidder's attention is called to the "Equal Opportunity Clause" and the 
"Standard Federal Equal Employment Opportunity Construction Contract Specifications" set 
forth herein. 

2.) The goals and timetables for minority and female participation, expressed in percentage terms 
for the Contractor's aggregate workforce in each trade on all construction work in the covered 
area, are as follows: 

Timetable: Goals for minority participation Goals for female participation 

Until Further Notice (insert goal) * 6.9% 

These goals are applicable to each non-exempt contractor's total on-site construction workforce, 
regardless of whether or not part of that workforce is performing work on a Federal , Federally 
assisted or non-Federally related project, contract or sub-contract. 

The contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4 
shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action 
obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet 
the goals established for the geographical area where the contract resulting from this solicitation 
is to be performed. The hours of minority and female employment and training must be 
substantially uniform throughout the length of the contract, and in each trade, and the contractor 
shall make a good faith effort to employ minorities and women evenly on each of its projects. 
The transfer of minority or female employees or trainees from Contractor to Contractor or from 
project to project for the sole purpose of meeting the Contractor's goals shall be a violation of the 
contract, the Executive Order and the regulations in 41 CFR Part 60-4. Compliance with the 
goals will be measured against the total work hours performed. 

3.) The Contractor shall provide written notification to the Director of the Office of Federal 
Contract Compliance Programs within I 0 working days of award of any construction subcontract 
in excess of $I 0,000 at any tier for construction work under the contract resulting from this 
solicitation. The notification shall list the name, address and telephone number of the 
subcontractor; employer identification number; estimated dollar amount of the subcontract; 
estimated starting and completion dates of the subcontract; and the geographical area in which 
the contract is to be performed. 

4.) As used in this Notice, and in the contract resulting from this solicitation, the "covered area" 
is (insert description of the economic area in which the contract will be performed, giving the 
city, SMSA or non SMSA designation, and a list of the counties included in the economic area). 

*Note: See the following Federal Register, Vol. 44, No. 175, dated 9-7-79, for appropriate goals arranged by 
economic area. The goal for female participation is 6.9% statewide. 
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Federal Register, Vol. 44, No 175 (817/79) 
E.O. 11246: Goals for Minority Participation in the Construction Industry 

A11xusta, Georgia SMSA 
SMSA Couniies 

Columbia 
Richmond 

:Von-SMSA ( inmtws 
Burke 
Emanud 
Glascoc k 
Jcffrrson 
Jcnki11s 
Linco ln 
Mc Du Ilic 
Taliafrm• 
Warren 
Wilh-s 

Atlanta, Georgia SMSA 
SMSA Co11nties 

Butts 
Cherokee 
C layton 
Cobb 
Dekalb 
Douglas 
Fayell e 
Forsyth 
Fulton 
Gwincttc 
llenry 
Newton 
Pauldi ng 
Rockdale 
Walton 

Non-SMSA Counties 
Banks 
Barrow 
Ba now 
Carroll 
C larke 
Coweta 
Dawson 
Elbe11 
Fannin 
Floyd 
Franklin 
Gilm er 
Gordon 
Greene 
Habersham 
Hall 
Haralson 
Han 
Heard 
Jackson 
Jasper 
Lamar 
Lumpkin 
Madison 
Morgan 
Oconee 
Oglethorpe 
Pickens 
Pike 
Polk 
Rabun 
Stephens 
Towns 
Unio n 
Upson 
White 

27.2% 

32.8% 

2 1.2% 

19.5% 
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Columbus. Georgia SMSA 
SMSA Counties 

C hattahoochee 
Columbus!Musc11gcc 

Non-SMSA Counties 
Harris 
Marion 
Meriwether 
Quitman 
Schley 
S1ewan 
Sumter 
Talbot 
Troup 
Webster 

Macon, Georgia SMSA 
SMSA Counties 

Bibb 
Houston 
Jones 
Twiggs 

Non-SMSA Counties 
Baldwin 
Bleckley 
Crawford 
Crisp 
Dodge 
Dooly 
Hancock 
Johnson 
Laurens 
Macon 
Monroe 
I' each 
Pulaski 
Putnam 
Taylor 
Telfai r 
Trcutlin 
Washington 
Wheeler 
Wilcox 
Wilkinson 

Savannah, Georgia SMSA 
SMSA Counties 

Bryan 
C hatham 
Effingham 

Non-SMSA Cgunties 
Appling 
Atkinson 
Bacon 
Bulloch 
Candler 
Coffee 
Evans 
Jeff Davis 
Libeny 
Long 
Mcintosh 
Montgomery 
Screven 
Toombs 
Wayne 

29.5% 

Jl.8% 

27.5% 

31.7% 

30.6% 

29.8% 



Albany Georgia SMSA 
SMSA Co1mties 

Dougherty 
Lee 

Non-SMSA Counties 
Baker 
Ben Hill 
B.:m;,n 
Brooks 
Calhoun 
Clay 
Clinch 
Colquitt 
Cook 
Decatur 
Early 
Echols 
Grady 
Irwin 
Lanier 
Lowndes 
Miller 
Mitchell 
Randolph 
Sem ino le 
Terrell 
Thomas 
Ti fl 
Turner 
Wonh 

32.1% 

3 1.1% 

Jacksonville, Florida SMSA 
Non-SMSA Counties 

Brantley 
Camden 
Charlton 
Glynn 
Pier.:e 
Ware 

Chattanooga, Tenne.uee SMSA 

22.2% 

SMSA Coumies 12.5% 
Catoosa 
Dade 
Walker 

Non-SMSA Counties 8.5% 
Chattoga 
Murray 
Whitfield 
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Certification of Nonsegregated Facilities 

By the submission of this bid, the bidder, offerer, applicant or subcontractor certifies that s/he 
does not maintain or provide for his/her employees any segregated facility at any of hi s/her 
establishments, and that s/he does not permit employees to perform their services at any locat ion, 
under hi s/her control , where segregated facilities are maintained. S/He certifies further that s/he 
will not maintain or provide for employees any segregated facilities at any of hi s/her 
establishments, and s/he will not permit employees to perform their services at any location 
under his/her control where segregated facilities are maintained. The bidder, offerer, applicant or 
subcontractor agrees that a breach of this certification is a violation of the Equal Opportunity 
Clause of this contract. As used in this certification, the term "segregated facilities" means any 
waiting rooms, work areas, rest rooms and wash rooms, restaurants and other eating areas, time 
clocks, locker rooms, and other storage or dressing areas, parking lots, drinking · fountai ns, 
recreation or entertainment areas, transportation and housing facilities provided for employees 
which are segregated by explicit directive or are in fact segregated on the basis of race, color, 
religion, or national origin, because of habit, local custom, or .otherwise. S/He further agrees that 
(except wheres/he has obtained identical certifications from proposed subcontractors for specific 
time periods) s/he will obtain identical certification from proposed subcontractors prior to the 
award of subcontracts exceeding $I 0,000 which are not exempt from the provisions of the Equal 
Opportunity Clause; that s/he will retain such certifications in his/her files; and that s/he will 
forward the following notice to such proposed subcontractors (except where proposed 
subcontractors have submitted identical certifications for specific time periods). 
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Applicability 

FEDERAL LABOR STANDARDS PROVISION 
Georgia Community Development Block Grant 

The Project or Pro1:,rram to which the construction work covered by this contract pertains is being 
assisted by the United States of America and the following Federal Labor Standards Provisions 
are included in this Contract pursuant to the provisions applicable to such Federal assistance. 

A. I .(i) Minimum Wages. All laborers and mechanics employed or working upon the site of the 
work (or under the United States Housing Act of 193 7 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate· on any account (except such payroll 
deductions as are pennitted by regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR Part 3), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the contractor 
and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under Section l(b)(2) of the Davis-Bacon Act on behalf of laborers or 
mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of 
29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually worked 
therein: Provided, that the employer's payroll records accurately set forth the time spent in each 
classification in which work is perfonned. The wage determination (including any additional 
classification and wage rates conformed under 29 CFR Part 5.5(a)(1 )(ii)) and the Davis-Bacon 
poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at the site 
of the work in a prominent and accessible place where it can be easily seen by the workers. 

(ii)( a) The contracting officer shall require that any class of laborers or mechanics, which is not 
listed in the wage determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits therefore only when the following 
criteria have been met: 

(1) The work to be performed by the classification requested is not performed by a classification 
in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 
(b) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and HUD or its designee agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the 
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action taken shall be sent by HUD or its designee to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, US. Department of Labor, Washington, D.C. 
20210. The Administrator, or an authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt and so advise HUD or its designee 
or will notify HUD or its designee within the 30-day period that additional time is necessary. 

(c) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and HUD or its designee do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), HUD or its 
designee shall refer the questions, including the views of all interested parties and the 
recommendation of HUD or its designee, to the Administrator for detennination. The 
Administrator, or an authorized representative, will issue a determination wfrhin 30 days of 
receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day 
period that additional time is necessary. 

(d) The wage rate (including fringe benefits where appropriate) determined pursuant to 
subparagraphs (l)(b) or (c) of this paragraph, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the 
classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, provided, that the 
Secretary of Labor has found, upon the written request of the contractor, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program. (Approved by the Office of Management and Budget under OMB Control Number 
1215-0140.) 

2. Withholding. HUD or its designee shall upon its own action or upon written request of an 
authorized representative of the Department of Labor withhold or cause to be withheld from the 
contractor under this contract or any other Federal contract with the same prime contractor, or 
any other Federally-assisted contract subject to Davis-Bacon prevailing wage requirements, 
which is held by the same prime contractor so much of the accrued payments or advances as may 
be considered necessary to pay laborers and mechanics, including apprentices, trainees and 
helpers, employed by the contractor or any subcontractor the full amount of wages required by 
the contract. In the event of faj}ure to pay any laborer or mechanic, including any apprentice, 
trainee or helper, employed or working on the site of the work (or under the United States 
Housing Act of 1937 for under the Housing Act of 1949 in the construction or development of 
the project), all or part of the wages required by the contract, HUD or its designee may, after 
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written notice to the contractor, sponsor, applicant, or owner, take such action as may be 
necessary to cause the suspension of any further payment, advance, or guarantee of funds until 
such violations have ceased. HUD or its designee may, after written notice to the contractor, 
disburse such amounts withheld for and on account of the contractor or subcontractor to the 
respective employees to whom they are due. The Comptroller General shall make such 
disbursements in the case of direct Davis-Bacon Act contracts. 

3. (i) Payrolls and basic records. Payrolls and basic records relating thereto shall be maintained 
by the contractor during the course of the work preserved for a period of three years thereafter for 
all laborers and mechanics working at the site of the work (or under the United States Housing 
Act of 1937, or under the Housing Act of 1949, in. the construction or development of the 
project.) Such records shall contain the name, address, and social security number of each such 
worker, his or her correct classification, hourly rates of wages paid (including rates of 
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the 
types described in Section l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours 
worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found 
under 29 CFR 5.5(a)(l)(iv) that the wages of any laborer or mechanic include the amount of any 
costs reasonably anticipated in providing benefits under a plan or program described in Section 
1 (b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the 
commitment to provide such benefits is enforceable, that the plan or program is financially 
responsible, and that the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved programs 
shall maintain written evidence of the registration of apprenticeship programs arid certification of 
trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable program (Approved by the Office of Management and Budget under 
OMB Control Numbers 1215-0140 and 1215-0017.) 

(ii)( a) The contractor shall submit weekly for each week in which any contract work is performed 
a copy of all payrolls to HUD or its designee if the agency is a party to the contract, but if the 
agency is not such a party, the contractor will submit the payrolls to the applicant, sponsor, or 
owner, as the case may be, for transmission to HUD or its des ignee. The payrolls submitted shall 
set out accurately and completely all of the information required to be maintained under 29 CFR 
Part 5.5(a)(3)(i). This information may be submitted in any form desired. Optional Form WH-
347 is available for this purpose and may be purchased from the Superintendent of Documents 
(Federal Stock Number 029-005-00014-1), US. Government Printing Office, Washington, DC, 
20402. The prime contractor is responsible for the submission of copies of payrolls by all 
subcontractors. (Approved by the Office of Management and Budget under OMB Control 
Number 1215-0149.) 

(b) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 
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( 1) That the payroll for the payroll period contains the information required to be maintained 
under 29 CFR Part 5.5(a)(3)(i) and that such information is correct and complete; 

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages earned, without rebate, 
either directly or indirectly !Tom the full wages earned, other than permissible deductions as set 
forth in 29 CFR Part 3; 

(c) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by paragraph A.3(ii)(b) of this section. 

(d) The falsification of any of the above certifications may subject the contractor or subcontractor 
to civil or criminal prosecution under Section 1001 of Title 18 and Section 23 1 of Title 31 of the 
United States Code. 

(iii) The contractor or subcontractor shall make the records required under paragraph A.3(i) of 
this section available for inspection, copying, or transcription by authorized representatives of 
HUD or its designee or the Department of Labor, and shall permit such representatives to 
interview employees during working hours on the job. If the contractor or subcontractor fails to 
submit the required records or to make them avai lable, HUD or its designee may, after written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, 
failure to submit the required records upon request or to make such records available may be 
grounds for debarment action pursuant to 29 CFR Part 5.12. 

4.(i) Apprentices and Trainees. Apprentices. Apprentices will be permitted to work at less 
than the predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the US. Department 
of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or 
with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his 
or her first 90 days of probationary employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but who has been certified by the 
Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to 
be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to 
journeymen on the job site in any craft classification shall not be greater than the ratio permitted 
to the contractor as to the entire work force under the regi stered program. Any worker listed on a 
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, 
shall be paid not Jess than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any apprentice performing work on the 
job site in excess of the ration permitted under the registered program shall be paid not less than 
the applicable wage rate on the wage determination for the work actually performed. Where a 
contractor is performing construction on a project in a locality other than that in which its 
program is registered, the ratios and wage rates (expressed in percentages of the journeymen's 
hourly rate) specified in the contractor's or subcontractor's registered program shall be observed. 
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Every apprentice must be paid at not less than the rate specified in the registered program for the 
apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified 
in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance 
with the provisions of the apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the 
wage determination for the applicable classification. 

If the Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the 
Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the 
Bureau, withdraws approval of an apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable predetermined rate for the work 

·performed until an acceptable program is approved. 

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the US. Department of Labor, Employment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not 
less than the rate specified in the approved program for the trainee's level of progress, expressed 
as a percentage of the journey hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits li sted on the wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage determination for the work actually 
performs. In addition, any trainee performing work on the job site in excess of the ration 
permitted under the registered program shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed. In the event the Employment and Training 
Administration withdraws approval of a training program, the contractor will no longer be 
permitted to utilize trainees at less than the applicable predetermined rate for the work performed 
until an acceptable program is approved. 

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR Part 30. 

5. Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR Part 3 which are incorporated by reference in this contract. 
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6. Subcontracts. The contractor or subcontractor will insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)( I) through (I 0) and such other clauses as HUD or its designee may 
be appropriate instructions require, and also a clause requiring the subcontractors to include these 
clauses in any lower tier subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 
CFR Part 5.5. 

7. Contract termination: debarment. A breach of the contract clauses in 29 C'FR 5.5 may be 
grounded for termination of the contract, and for debarment as a contractor and a subcontractor 
as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act Requirements . All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts I, 3, and 5 are 
herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising out of a labor standards provision of 
this contract shall to be subject to the general disputes clause of this contract. Such disputes shall 
be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR 
Parts 5, 6 and 7. Disputes within the meaning of this clause include disputes between the 
contractor (or any of its subcontractors) and HUD or its designee, the US. Department of Labor, 
or the employees or their representatives. 

l 0. (i) Certification of Eligibility. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a 
person or finn ineligible to be awarded Government contracts by virtue of Section 3(a) of the 
Davis-Bacon Act or 29 CFR 5. l 2(a)(l) or to be awarded HUD contracts or participate in HUD 
programs pursuant to 24 CFR Part 24. 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5. l 2(a)( l) or to 
be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24. 

(iii) The penalty for making false statements is prescribed in the US. Criminal Code, 18 U.S.C. 
1001. Additionally, US. Criminal Code, Section 1010, Title 18, U.S.C., "Federal Housing 
Administration transactions", provides in part: "Whoever, for the purpose of .. .influencing in any 
way the action of such Administration ... makes, utters or publishes any statement, knowing the 
same to be false ... shall be fined not more than $5,000 or imprisoned not more than two years, or 
both." 

11. Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic to whom 
the wage, salary, or other labor standards provisions of this Contract are applicable shall be 
discharged or in any other manner discriminated against by the Contractor or any subcontractor 
because such employee has filed any complaint or instituted or caused to be instituted any 
proceeding or has testified or is about to testify in any proceeding under or relating to the labor 
standards applicable under this Contract to his employer. 
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B. Contract W()rk Hours and Safety Standards Act. As used in this paragraph, the terms 
"laborers" and "mechanics" include watchmen and guards. 

(I) Overtime requirements: No contractor or subcontractor contracting for any part of the 
contract work may require or involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he or she is employed on such 
work to work in excess of forty hours in such workweek unless such laborer or mechanic 
receives compensation at a rate not less than one and one-half times the basic rate of pay for all 
hours worked in excess of forty hours in such workweek. 

(2) Violation: liability for unpaid wages, liquidated damages. In the event of any violation of the 
clause set forth in subparagraph ( 1) of this paragraph, the contractor and any subcontractor 
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for the 
District of Columbia or a territory, to such District or to such territory), for liquidated damages. 
Such liquidated damages shall be computed with respect to each individual laborer or mechanic, 
including watchmen and guards, employed in violation of the clause set forth in subparagraph ( 1) 
of this paragraph, in the sum of $ 10 for each calendar day on which such individual was required 
or permitted to work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in subparagraph (I) of thi s paragraph. 

(3) Withholding for unpaid wages and liquidated damages: HUD or its designee shall upon 
its own action or upon written request of an authorized representative of the Department of Labor 
withhold or cause to be withheld, from any money payable on account of work performed by the 
contractor or subcontractor under any such contract or any other Federal contract with the same 
prime contractor such sums as may be determined to be necessary to satisfy any liabilities of such 
contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause 
set forth in subparagraph (2) of this paragraph. 

(4) Subcontracts: The contractor or subcontractor shall insert in any subcontracts the clauses set 
forth in subparagraph ( l) through ( 4) of this paragraph and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall 
be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses 
set forth in subparagraphs (I) through ( 4) of this paragraph. 

C. Health and Safety 

(1) No laborer or mechanic shall be required to work in surroundings or under working 
conditions which are unsanitary, hazardous, or dangerous to his health and safety as determined 
under construction safety and health standards promulgated by the Secretary of Labor by 
regulation. 

(2) The Contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 
Title 29 Part 1926 (formerly part 1518) and failure to comply may result in imposition of 
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sanctions pursuant to the Contract Work Hours and Safety Standards Act (Public Law 91-54, 83 
Stat. 96). 

(3) The Contractor shall include the provisions of this Article in every subcontract so that such 
provisions will be binding on each subcontra<;:tor. The Contractor shall take such action with 
respect to any subcontract as the Secretary of Housing and Urban Development or the Secretary 
of Labor shall direct as a means of enforcing such provisions. 
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ACCEPT ABLE AL TERNA TE WORK SHEET FOR CONTRACTOR CERTIFICATION 
REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION 

(LOWER-TIER PARTICIPANT} FOR HUD PROGRAMS 

Certification regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion-Lower-Tier 
Covered Transactions pursuant to 24 Code of Federal Regulations, Part 24 .510(b). 

I . By signing and submitting this proposal, the prospective lower-tier participant certifies that neither it, 
its principals nor affiliates, is presently debarred, suspended, proposed for debarment, declared 
ineligible, or voluntarily excluded from participation in this transaction by any Federal department or 
agency. Further, the Participant provides the certification set out below. 

2. The certification in this clause is a material representation of fact upon which reliance was placed 
when this transaction was entered into. If it is later determined that an erroneous certification was 
rendered, in addition to other remedies available to the Federal Government, the Department or 
agency with which this transaction originated may pursue available remedies. 

3. Further, the Participant shall provide immediate written notice to the person to which this proposal is 
submitted if at any time the Participant learns that this certification was erroneous when submitted or 
has become erroneous by reason of changed circumstances. 

4. By submitting this proposal, it is agreed that should the proposed covered transaction be entered into, 
the Participant will not knowingly enter into any lower-tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered 
transaction unless authorized by the agency with which this transaction originated. 

5. It is further agreed that by submitting this proposal, the Participant will include this Certification, 
without modification, in all lower-tier covered transactions and in all solicitations for lower-tier 
covered transactions. 

Contractor Name. _ ___________ _ _ _ Date'--- - ----------

Title. ______ _ _ ____ .Address. _ _ _ ________________ _ 

City _ _ ____ _ _ ____ _ _ State. _ _ _ ___ __ ~Zip _ _______ _ 

NON-GERTI FICATION: 

As the perspective lower-tier participant, I am unable to certify to statements in this Certification as 
explained in the attaclunent to this proposal. 

ContractorNarne _ _______ ____ __ ~Date. _ ___ _ ___ _ _ __ _ 

Title. _ _ ___ _ _ _ ___ ~Address. _ ____________ _ _____ _ 

City _______ ___ _ __ State _____ _ ___ _ .Zip ________ _ _ 

The penalty.for making.false statements is prescribed in the U.S. Criminal Code, 18 U.S. C. 1001. 
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COMPLIANCE WITH CLEAN AIR AND WATER ACTS 

The contract is subject to the requirements of the Clean Air Act, as amended, 42 USC 1857 et. 
seq., and the regulations of the Environmental Protection Agency with respect thereto, at 40 CFR 
Part 15, as amended from time to time. 

In compliance with said regulations: 

I .) The Contractor shall require of subcontractors that any faci lity to be utili zed in the 
performance of any nonexempt contract or subcontract is not listed on the List of Violating 
Facilities issued by the Environmental Protection Agency (EPA) pursuant to 4C CFR 15.20. 

2.) The Contractor wil l comply with all the requirements of Section 114 of the Clean Air Act, as 
amended, (42 USC I 857c-8) and section 308 of the Federal Water Pollution Control Act as 
amended, (330 use 1318) relating to inspection, monitoring, entry, reports, and information, as 
well as all other requirements specified in said section 114 and section 308, and all regulations 
and guidelines issued thereunder. 

3.) The Contractor will provide prompt notice of any notification received from the Director, 
Office of Federal Activities, EPA, indicating that a facility utilized or to be utilized for the 
contract is under consideration to be listed on the EPA List of Violating Facilities. 

4.) The Contract will include or cause to be included the criteria and requirements to paragraph 
(I) through ( 4) of this section in every nonexempt subcontract and take such action as the 
Government will direct as a means of enforcing such provisions. 
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PERFORMANCE, PAYMENT and BID BONDS 

Contract Performance and Payment Bonds issued in the full amount of the contract are required 
by federal procurement rules if the contract is for $100,000 or more. 

A Bid Bond or other security is required by federal rules whenever the contract is for$ I 00,000 or 
more. 

Generally these bonds must be issued by a surety company satisfactory to the local government, 
qualified to do business in Georgia, and in a format meeting the federal and state legal 
requirements. The bonding company must also appear on the "List of Acceptable Sureties" 
published annually by the US Department of the Treasury. 

DCA recommends that CDBG Recipients be sure to assign responsibility for reviewing 
construction bonds. This job may be given to the local · attorney, the grant administrator, or the 
project architect/engineer. Specific duties include verification that the agent is licensed by the 
state and authorized by the bonding company and verification through the Insurance 
Commissioner that the company is financially sound and licensed in Georgia. The actual bond 
should also be reviewed and verified as being valid. 
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( 
Contractor Affidavit and Agreement (Example): 

CONTRACTOR AFF IDA V IT AND AGREEMENT 

By executing this affidavit, the undersigned contractor verifies its compliance with O.C.G.J\. 
13- 10-91 , stating affi rmatively that the indi vidual, fim1, or corporatio n whi ch is contracting wi th 
(name of public employer) has registered with and is participating in a federal work authorization 
program* [any of the electronic verification of work authorization programs operated by the 
United States Department of Homeland Security o r any equivalent federal work authori zation 
program operated by the United States Department of Homeland Security to verify information 
of newly hired employees, pursuant to the Immigration Reform and Control Act of 1986 (!RCA). 
P.L. 99-603], in accordance with the applicability provisions and deadlines established in 
O.C.G.A. 13-10-91. 

The undersigned further agrees that, should it employ or contract with any subcontractor( s) in 
connection with the physical performance of services pursuant to this contract with (name of 
public employer), contractor will secure from such subcontractor(s) similar verification of 
compliance with O.C.G.A. 13- 10-91 on the Subcontractor Affidavit provided in Rule 300- 10-01 -
.08 or a substantially similar form. Contractor further agrees to maintain records of such 
compliance and provide a copy of each such verification to the (name of the public employer) a t 
the time the subcontractor(s) is retained to perform such service. 

EEV I Basic Pi lot Program* User Identification Number 

BY : Authorized Officer or Agent 
(Contractor Name) 

Title of Authorized Officer or Agent of Contractor 

Printed Name of Authorized Officer or Agent 

SUBSCRIBED AND SWORN 
BEFORE ME ON THIS THE 

DAY OF ________ , 200_ 

Notary Public 
My Commission Expires: 

Date 

* As of the effective date of 0.C.G.A. 13-10-9 1, the applicable federal work authorization program is the "EEV I Basic Pilot 
Program" operated by the U. S. C itizenship and Immigration Services Bureau of the U.S. Department of Homeland Security. in 
conjunction with the Social Security Administration (SSA). 

(End of Form) 



Subcontractor Affidavit (Example): 

SUBCONTRACTOR AF FIDAV IT 

By executing this affidavit, the unders igned subcontractor veri fies its compliance with 
O.C.G.A. 13- 10-91, stating affirmative ly that the individual, firm or corporation which is 
engaged in the physica l performance of services under a contract with (name of contractor) on 
behalf of (name of public employer) has registered with and is participating in a federal work 
authorization program* [any of the electronic verification of work authorization programs 
operated by the United States Department of Homeland Securi ty or any equivalent federal work 
authorization program operated by the United States Department of Homeland Security to veri fy 
information of newly hired employees, pursuant to the Immigration Reform and Control Act of 
1986 (IRCA), P.L. 99-603], in accordance with the appl icability provisions and deadlines 
established in O.C.G.A. 13-10-91 . 

EEV I Basic Pilot Program* User Identification Number 

-~~~~~~~~~~~~~~~~~~-

BY: Authorized Officer or Agent 
(Subcontractor Name) 

Title of Authorized Officer or Agent of Subcontractor 

Printed Name of Authori zed Officer or Agent 

SUBSCRIBED AND SWORN 
BEFORE ME ON THIS THE 

DAY OF - - - - - ---- ' 200_ 

Notary Public 
My Commission Expires: 

Date 

* As of the effective date of O.C.G.A. 13-10-91, the applicable federal work authorization program is the "EEV I Basic Pilot 
Program" operated by the U.S. C itizenship and Immigration Services Bureau of the U.S. Department of Homeland Security , in 
conjunction with the Social Security Administration (SSA). 

(End of Form) 



1 

x. 
Programmatic Agreement 
For Section 106 (Historic 
Preservation Compliance) 





Programmatic Agreement for Historic Preservation 

PROGRAMMATIC AGREEMENT 
AMONG THE GEORGIA DEPARTMENT OF COMMUNITY AFFAIRS, 

THE GEORGIA STATE HISTORIC PRESERVATION OFFICE 
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 

FOR THE ADMINISTRATION OF THE STATE OF GEORGIA "SMALL 
CITIES" COMMUNITY DEVELOPMENT BLOCK GRANT AND HOME 

INVESTMENT PARTNERSHIP PROGRAMS 

WHEREAS, the federal government has created and funded the Small Cites Community 
Development Block Grant (hereinafter " CDBG") and HOME Investment Partnership 
(hereinafter "HOME") programs in order to stimulate the revitalization of blighted low 
income neighborhoods and the repair, rehabilitation, and construction of affordable 
housing targeted to low income individuals and families; and 

~ 

WHEREAS, the Georgia Department of Community Affairs (hereinafter "DCA") 
administers the CDBG program on behalf of general local governments with funds 
allocated by the Department of Housing and Urban Development (hereinafter "HUD"); 
and 

WHEREAS, the Georgia Department of Community Affairs (hereinafter "DCA") 
administers the HOME program on behalf of general local governments and other 
eligible recipients with funs allocated by HUD; and 

WHEREAS, by virtue of the age and significance of many low income neighborhoods, 
districts, and housing units eligible for CDBG or HOME funds in Georgia, the 
implementation of the CDBG and HOME programs by DCA may have an effect upon 
properties included in or eligible for inclus ion in the National Register of Historic Places 
(hereinafter "National Register") pursuant to Section 800.13 of the regulations, 36 CFR 
Part 800, implementing Section J 06 of the National Historic Preservation Act, 16 U .S.C. 
4 70f (hereinafter Section J 06"); and 

WHEREAS, Pursuant to 24 CFR Part 58, HUD has delegated the responsibility for 
compliance with the requirements of NEPA and Section 106 to DCA; and 

WHEREAS, Pursuant to 24 CFR Part 58, DCA delegates its responsibility for 
compliance with NEPA and Section 106 to general local governments (hereinafter "State 
Recipients") which receive program funding from DCA and which enter into agreements 
with DCA for the administration of these programs; and 

WHEREAS, in response to the principles set forth in the Advisory Council on Historic 
Preservation's (hereinafter "Council") Policy Statement on Affordable Housing and 
Historic Preservation (hereinafter "Policy Statement"), DCA, the Georgia State Historic 
Preservation Office (hereinafter "SHPO") and the Council have determined that DCA 
and its State Recipients can more effectively carry out their Section 106 review 
responsibilities for CDBG and HOME program activities if a programmatic agreement is 
used to streamline the administrative process, identify CDBG and HOME activities 
which can be exempted from Section 106 review because they have No Effect on historic 
properties, and permit greater flexibility when addressing historic properties which have 
special physical (e.g. lead paint, asbestos) or financial feasibility problems; and 
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WHEREAS, measures taken under this Agreement, while satisfying the requirements of 
Section 106 for purposes of the programs covered herein, do not automatically meet the 
requirements set forth in The Secretary of the Interior 's Standards for Rehabilitation and 
Guidelines for Rehabilitating Historic Buildings (hereinafter "the Standards") for 
purposes of the Federal or State Rehabilitation Tax Incentive Programs or other programs 
not specifically included in this Agreement; and 

WHEREAS, for purposes of this Agreement, "Afford Housing" is defined as housing 
which is either occupied or intended for occupation by owners or renters who are low 
income and who earn less than 80% of the applicable Median Income with adjustments 
for family size; 

NOW, THEREFORE, DCA, SHPO, and the Council agree to enter into a Programmatic 
Agreement (hereinafter "Agreement") which shall direct the administration of the CDBG 
and HOME programs primarily for low and moderate-income housing in accordance with 
the following stipulations in order to take into account the potential effect on historic 
properties and to satisfy DCA's Section 106 responsibilities for all such individual 
undertakings of the CDBG and HOME programs: 

STJPULA TIONS 

DCA will ensure that the following measures are carried out: 

I. ADMINISTRATION OF THE PROGRAMMATIC AGREEMENT 

A. DCA shall ensure that State Recipients employ or contract with qualified 
professionals (hereinafter "Preservation Professional") who meet the 
Secretary of Interior 's Professional Qualifications Standards at 36 CFR 
61 (hereinafter "Professional Qualification"). The Preservation 
Professionals will carry out reviews related to their profession that are 
required under the terms of this Agreement, and DCA shall ensure that 
such Professionals follow the requirements established in this Agreement; 

B. State Recipients will notify DCA and the SHPO in writing once their 
Preservation Professional has been selected, but prior to initiation of the 
undertaking. The notification shall include the curriculum vitae of the 
Preservation Professionals qualifications and the address, phone and fax 
numbers of the State Recipient's primary points of contact for project 
activities pursuant to this Agreement; 

C. In order to assist DCA and State Recipients in ensuring that State 
Recipients employ or contract with qualified Preservation Professionals, 
and that such professionals follow the requirements established in this 
Agreement, the SHPO will compile a " List of Qualified Preservation 
Professionals" (hereinafter "List") who meet the Professional 
Qualifications. This List will also be compiled using information 
generated through application of the Recommended Qualifications for 
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Historic Preservationist (hereinafters "Recommended Qualification") 

outlined in Appendix A; 

D. The SHPO will make this List available to State Recipients and other 
interested parties. In order to assist Preservation Professionals being 
placed on the List, the SHPO will provide a standard form which will be 
made available to State Recipients. State Recipients who select a name 
from the list will be required to only notify DCA and the SHPO of their 
selection, and no curriculum vitae will need to be submitted. This List 
will be made available for technical assistance and its use is not required. 
This List does not constitute an endorsement by DCA or the SHPO of any 
Preservation Professionals, and may not be exhaustive of all qualified 
Preservation Professionals; 

E. Should DCA or the State Recipient determine that a State Recipient 
cannot employ or contract with qualified professionals to ca1Ty out 
reviews pursuant to this Agreement, DCA or the State Recipient shall 
consult with the SHPO to determine whether alternative arrangements can 
be made to allow the State Recipient or DCA to complete the review 
required pursuant to this Agreement. DCA shall notify the Council in 
writing of any alternative administrative procedures approved by the 
SHPO. If alternative arrangements cannot be made that meet the intent 
and te1ms of this Agreement, the State Recipient shall complete the 
Section 106 compliance process in accordance with 36 CFR Parts 800.4 
through 800.6. 

F. DCA, in consultation with the SHPO and Council, shall plan, develop, and 
provide technical assistance on an ongoing basis to State Recipients and 
Preservation Professionals in order to ensure responsible adherence to the 
terms of this Agreement, including but not limited to: 1) an annual 
workshop targeted at both program administrators and Preservation 
Professionals as a prerequisite for program participation by State 
Recipients, and 2) the development of standardized approaches to the 
rehabilitation of historic housing for low-to-moderate-income families in 
cooperation with Georgia entitlement communities and other interested 
parties; 

EXEMPT ACTIVITIES 

No review of properties is required if program activities are limited solely to those listed 
because these activities have a limited potential to affect historic properties; 

A. Properties less than fifty (50) years old; 

B. Rehabilitation (except reconstruction) of previously identified non­
contributing building within a SHPO- approved surveyed historic district; 

3 
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C. Rehabilitation work to historic properties which is being or has been 

reviewed by the SHPO for the Federal or State Rehabilitation 
Incentive Programs; 

D. Community Development activities limited solely to the fo llowing: 

1) General Community Development Activities which will not involve the 
alteration of potentially historic properties including; 

2) Grants or loans to participants in any Economic Development program 
funded by CDBG which may be used for working capital, equipment, 
furniture, fixtures, and debt refinancing, or acquisition of non-historic 
building for reuse. Such activities shall require SHPO review only if such 
activities should involve changes to structures which are either listed in or 
are considered eligible for inclusion in the National Register; 

3) Upgrading of existing curbs, sidewalks, streets, utilities, parks, or other 
public faci lities or infrastructure, except where significant historic 
materials retain their integrity from the historic period and exhibit 
distinctive materials, methods of construction, or elements of design that 
would contribute to the character of a National Register-listed or eligible 
historic district or property; 

4) Projects consisting of grants or loans to eligible families or entities to be 
applied solely to the purchase of residences or businesses; 

5) Acquisition of property which is limited to the legal transfer of title with 
no physical improvements or changes proposed; 

6) Demolition of dilapidated secondary structures (garages, sheds, etc.) 

7) Rehabilitation of housing units fifty (50) years of age or older which 
were originally configured as One and Two-family units including: 

a) All interior improvements and/or changes in floor plans that do not 
affect or change the appearance of the exterior, when the planned 
activities involve only interior spaces and other exempt activ ities, 
and a reasonable effort is made to conduct a ll interior and exterior 
alterations in accordance with guidance provided at Appendix B -
(Historic Rehabilitation Guidelines;) 

b) Repair, replacement, or installation of the fo llowing systems 
provided that such work does not affect or change the exterior 
appearance of street fac ing elevations of the property and has only 
minor affect on all other elevations: 

* Electrical supply, switch/outlets, and fixtures; 

* Plumbing supply, drainage, and fixtures; 
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* HY AC systems; 

* 

* 

* 

Smoke, CO, alarms, security lighting or other safety 
devices; 

Electrical or mechanical ventilation systems; 

Kitchens, bathrooms, and utility room repairs and/or 
improvements. 

c) Repainting of exterior surfaces provided that destructive surface 
preparation treatments, including sandblasting, are not used; 

d) Weatherization or energy conservation activities which do not 
s ignificantly affect the exterior appearance, especially the front 
elevation, including: 

* 

* 

* 

* 

* 

Attic, floor and wall insulation; 

Caulking, weather-stripping, and other air infiltration 
control measures; 

Storm windows or doors, and wooden screen doors which 
do not harm or obscure historic windows or trim; 

Repair and weather-stripping of w indows and doors in a 
manner which does not harm or obscure historic windows 
or trim; 

Underpinning and ventilation of crawlspaces except that 
underpinning of the front fayade shall be accomplished by 
setting the underpinning material at least 2 inches behind 
the outer face of piers; 

5 

e) Lead-based Paint Abatement or "Management in Place" activities 
carried out in accordance with Preservation Brief #37: Appropriate 
Methods for Reducing Lead-Paint Hazards in Historic Housing; 

f) Alterations necessary to comply with the Americans with 
Disabilities Act (ADA) or to improve handicap accessibility for 
current or anticipated residents of properties which are carried out 
in accordance with Preservation Brief #32: Making Historic 
Properties Accessible; 

g) Asbestos siding or roofing materials may be either removed and 
replaced or encapsulated with new roofing or siding materials 

5 
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which are compatible, though not necessarily similar, with the 

basic scale and historic character of the district; 

h) Repairs to or replacement of deteriorated roof materials with 
either similar materials or with new material s which provide a 
sense of compatibility with other properties in the district (e.g. 
metal roofing or architectural shingles may be preferable if 
financially feasible); 

i) Repair or re-framing of structural roof elements as required to 
improve the drainage and durability of the roof as long as the 
appearance of the roof lines visible from the front elevation are 
not affected; 

j) Repair, replacement, or installation of gutters and down spouts; 

k) Installation of door and/or window locks and/or electronic security 
apparatus; 

I) Repair or re-pointing of chimneys, brick or other masonry features 
which are elements of the front elevation with design, materials 
and pointing to match original and, in cases of severe deterioration, 
elimination of chimneys above the roof line. When repairs are 
made, the work shall follow the recommended approaches in 
Preservation Brief #2; Re-pointing Mortar Joints in Historic Brick 
Buildings; 

m) Removal of " floating" chimneys which lack full ground contact 
with non-combustible materials; 

n) Repair of foundations and structural elements in a manner that is 
reasonably compatible with the scale and historic character of the 
district. Underpinning and ventilation of crawlspaces is permitted 
and, whenever original brick piers remain in place, shall be 
accomplished by setting the underpinning material at least 2 inches 
behind the outer face of piers; 

o) Repair of front porches, ceilings, awnings, floors, rails, columns, 
cornices and other trim details with new materials used to match 
the original materials; 

p) Repair of windows, doors, and siding with new materials which 
match the original in design, color, texture, and material 
composition; 

Ill. IDENTIFICATION OF HISTORC PROPERTIES 
6 
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l f the State Recipient determines that the planned activities are not exempt 

activities as listed in Stipulation 11, then the following steps shall be taken 
within 30 days: 

A. For each target area or for each program activity, the Preservation 
Professional shall identify if the subject property or other properties within 
the area of potential effects are fifty (50) years old or older and evaluate 
each for eligibility in the National Register of Historic Places. In making 
thi s determination, the Preservation Professional shall consult previous 
surveys of historic p roperties and/or di stricts, if any; 

B. At a minimum, the Preservation Professional shall maintain a file on the 
identification and National Register evaluation of each subject property 
and on other properties within the area of potential effects. The file shall 
include the following data used in the determination: 

1) Interior and exterior building and neighborhood context 
photographs per Section l 06 keyed to a location map; 

2) Information on whether the property and/or district meets the 
criteria for the National Register inclusion; 

3) Information indicating whether the property is contributing or non­
contributing as part of a National Register-eligible historic district, 
or if it is individually eligible for the National Register. 

C. In making a decision concerning the National Register-eligibility of 
subject properties: 

1) The Preservation Professional shall consult with the owner of the 
property and record such information (owner's knowledge of the 
past history, age, alterations, etc.) for use by the Preservation 
Professiona l. 

2) If the property is part of a series of proposed projects in a 
neighborhood or community, public input must be so licited at a 
regular or special public hearing called to fulfill the required 
CDBG and HOME public meeting requirements and in accordance 
with the Public Participation requirements outlined in Stipulation 
IX of this Agreement. The State Recipient shall make all public 
comments regarding identification of historic properties or the 
history of the district available to the Preservation Profess ional 
prior to the Preservation Professional making a decision 
concerning the eligibility of the subject property. 

7 
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D . Properties which are determined to be contributing elements of a 

National Register-listed or eligible historic district shall be subject to 
further review pursuant to this Agreement; 

E. If the Preservation Professional determines that the subject property does 
not meet the National Register criteria, then the Preservation Professional 
shall submit a letter to the State Recipient indicating that there 
is No Historic Property. 

If the extant property is a non-contributing property in either a National 
Register-listed or eligible historic district, and will be replaced with a new 
unit, the Preservation Professional shall review the plans and 
specifications in accordance with Stipulation V.B.4. 

F. If the Preservation Professional needs assistance in determining the 
eligibility of a property or district for the National Register, or the 
Preservation Professional and the State Recipient disagree on the 
eligibility of a property or district, the Preservation Professional 
shall forward the documentation listed at Stipulation III.Band C. 
to the SHPO for a thirty (30) day determination of eligibility. If 
necessary, the State Recipient may obtain a formal determination 
of eligibility from the Keeper of the National Register in 
accordance with 36 CFR Part 800.4(c). 

G. Upon the completion of an historic property survey under this Agreement 
by a Preservation Professional, the results of the survey shall be forwarded 
to the SHPO for incorporation into the State Historic Resources Inventory. 

EMERGENCY DEMOLITION 

When emergency demolition of a building is required to eliminate an imminent threat to 
the health and safety of residents as identified by local or county building inspectors, fire 
department officials, or other local officials, the State Recipient shall adhere to the 
following procedures: 

A. The State Recipient shall give the SHPO seven (7) business days to review 
the property in question, ifthe nature of the emergency allows. In such 
cases, the following information shall be forwarded to the SHPO by the 
State Recipient: 

I) Identification of the property involved; 

2) A clear statement about the nature (structural condition, threat to 
adjacent properties, etc.) of the emergency; 

8 
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3) Photographs which clearly depict the emergency conditions; and 

4) The maximum time-frame allowed by local officials to address the 
emergency. 

B. If the SHPO determines that the emergency demolition involves a 
contributing structure which is located in a National Register-listed or 
eligible historic district or involves a structure which is a National 

Register listed or eligible property, the SHPO shall recommend to the State 
Recipient the appropriate mitigation measures as outlined in 
Appendix C - Standard Mitigation Measures for Adverse Effects. lf 
feas ible, the State Recipient shall make every reasonable effort to follow 
such recommendations. 

C. The Preservation Professional shall maintain records in accordance with 
Stipulation XTII of this Agreement regarding the emergency 
undertaking and shall make records available to the public. 

V. TREATMENT OF HISTORIC PROPERTIES 

If the Preservation Professional determines that the property is a contributing structure 
which is either listed in the National Register or is e ligible for listing in the National 
Register (or a lot within such a listed or eligible district), prior to the initiation of any 
work, the State Recipient shall request the Preservation Professional 's review of the 
proposed work. Within thirty (30) days from the receipt of a request from the State 
Recipient, the Preservation Professional shall rev iew work write-ups or plans and 
specificat ions submitted for all proposed activities not listed as exempt in Stipulation II 
for their effects to hi storic properties as follows: 

A. Rehabilitation 

Whenever the State Recipient is planning to do rehabilitation, prior to the 
initiation of rehabilitation activities, the Preservation Professional shall 
review work write-ups or plans and specifications to determine the effects 
of the proposed activities to historic properties. 

B. New Construction 

Whenever the State Recipient is planning to do reconstruction, in-fill 
construction, new construction, or additions to existing buildings in a 
National Register-eligible historic district, the Preservation Professional 
shall : 

1) Review work write-ups to ensure that all work is compatible with 
the architecture of the historic district or adjacent historic buildings 
in terms of set-backs, size, scale, massing, design, color, features, 
and materials; and is responsive to the recommended approaches 
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for new construction set forth in the Slandards and input 

received through the required public notification process. 

2) Develop preliminary design plans in consultation with the State 
Recipient. Final plans and specifications will be submitted to the 
Preservation Profess ional for review and comment prior to the 
initiation of construction activities. If feasible, the State Recipient 
shall consult with the Preservation Professional to develop a set of 

historically compatible model replacement house plans in advance 
of any planned reconstruction activities which shall be shared with 
the public during the initial public hearings held. 

C. The State Recipient shall take into account the comments and 
recommendations made by the Preservation Professional for both 
rehabilitation and new construction activities in accordance with one of 
the following findings: 

1) The Preservation Professional may issue a finding of No Effect if 
the planned activities will not alter characteristics of the property, 
including its location, setting, or use, that may qualify it for 
inclusion in the National Register, including any activities 
undertaken which are listed in Stipulation II, Exempt Activities. 

2) The Preservation Professional may issue a finding of No Adverse 
Effect under one of the three following conditions: 

a) Properties which are transferred, leased, or sold with 
adequate restrictions or conditions to ensure preservation of 
the property' s significant historic features; 

b) Properties which will be rehabilitated in accordance with 
the Standards (Houses rehabilitated using the Standards 
meet the intent of this Agreement by definition and are the 
preferred solution whenever feasible); 

c) Properties rehabilitated in accordance with the Standards 
which include some of the treatments outlined in Appendix 
B, Historic Preservation Guidelines, and in the opinion of 
the Preservation Professional, the overall project will avoid 
an Adverse Effect through meeting the intent of the 
Standards and Appendix B, given the condition of the 
building, economic constraints, and current housing 
requirements. 

JO 
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J f, in the judgement of the Preservation Professional, activities 

Adverse 
Adverse Effect, 
Conditional No Adverse 

initially planned by the State Recipient do not avoid an 
Effect but can be reasonably modified to avoid an 

11 

modifications. Once the State 

the Preservation Professional may issue a 
Effect finding indicating required all 
Recipient has addressed the required 
Preservation Professional may issue 
that permits the State Recipient to 

modifications, the 
a No Adverse Effect finding 
proceed with the revised activity. 

3) The Preservation Professiona l may issue a finding of Adverse Effect under 
the following circumstances: 

a) Projects where the Preservation Professional and the State 
Recipient agree that the proposed activities planned do not meet 
the intent of the Standards to avoid the Adverse Effects, cannot be 
reasonably modified to meet the intent of the Standards as stated in 
Stipulation C.2.b. and C.2.c. to avoid the Adverse Effects, and the 
Preservation Profess ional and the State Recipient agree that the 
proposed activities are the most feasible so lution; 

b) Projects where there is a disagreement about whether the proposed 
activities meet the intent of the Standards to avoid the Adverse 
Effects; 

In the case of Adverse Effect, the Preservation Professional shall 
issue an Adverse Effect notice to the State Recipient. Such a 
notice will require the State Recipient to submit the work write-ups 
or plans and specifications to DCA and the SHPO for their review. 
If the SHPO does not respond within 21 calendar days from the 
time of its receipt, the State Recipient may proceed with the 
project. Projects having Adverse Effects shall require the State 
Recipient to mitigate the Adverse Effects as outlined in Stipulation 
X, and propose mitigation in accordance w ith Appendix C (­
Standard Mitigation Measures for Adverse 
Effects.) 

VI. SALVAGE OF ARCHITECHTURAL ELEMENTS 

Prior to implementation of project activities involving historic properties under 
this Agreement, the State Recipient shall determine whether or not any 
architectural elements should be salvaged. If it is determined that such 
architectural elements exist, the State Recipient shall ensure that such elements 
are: I) made available to owners of properties within the district; or 2) may be 
made available to any other interested party which can be reasonably expected to 
reuse such materials in the rehabilitation of other histori c structures. The State 
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Recipient shall ensure that such architectural elements are removed in a manner 
that minimizes damage. 

VII. TREATMENT OF ARCHEOLOGICAL SITES 

VIII. 

The State Recipient shall notify the SHPO when ground-disturbing activities, to 
include excavation for footing and foundations, installation of util ities such as 
sewer, water, storm drains, electrical, gas, leach lines, and septic tanks, are 
proposed as part of an undertaking and shall comply with the fo llowing 
requirements: 

A. The State Recipient shall request the SHPO' s opinion regarding the 
potential effect of such activities on archaeological properties prior to 
initiation of project activities. If the SHPO determines that there is a high 

probability for the presence of significant archaeological sites or cultural 
remains within the project area, following the review of background 
information provided by the State Recipient or a review of state surveys, 
the State Recipient shall contract a qualified archaeologist to conduct 
archaeological surveys. The State Recipient shall forward the scope of 
work for the archeological survey to the SHPO for review and comment. 

B. If the State Recipient and the SHPO determine that there is the potential 
for archeological properties listed on or eligible for listing on the National 
Register. to be affected by the undertaking, the SHPO shall advise the State 
Recipient of the appropriate treatment for the archeological properties. If 
the State Recipient cannot avoid the archeological properties or preserve 
them in-situ, the State Recipient shall develop a data recovery plan that is 
consistent with the Secretary of the Interior's Standards and Guidelines for 
Archeological Documentation (48 FR 44734-37) and take into account the 
Council 's publication "Treatment of Archeological Properties" and 
subsequent revisions made by the Council and appropriate state 
guidelines. The State Recipient shall submit treatment plans to the SHPO 
for review and comment and shall ensure that the approved plan is 
implemented by qualified archeologists. 

DISCOVERY 

If previously unidentified historic properties, including archaeological 
sites, are discovered during project rehabilitation or construction, the State 
Recipient shall immediately stop all project activities. 

The State Recipient shall immediately contact the Preservation 
Professional concerning the discovery who shall then be requested to 
follow procedures outlined in Stipulations V and VI of this Agreement. 
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IX. PUBLIC NOTIFICATION REGARDING REHABILITATION 

ACTIVITIES 

A. The State Recipient, in consultation with the Preservation 
Professional shall determine the public interest in planned 
rehabilitation or new constructions activities which may affect 
potentially historic properties or districts by informing the public 
about potentially historic properties while meeting its public 
participation requirements as set forth in the regulations for the 
CDBG and HOME programs and in complying with 24 CFR Part 
58. The State Recipient shall notify the Preservation Professional 
of the public interest in any project activities covered under the 
terms of this Agreement. 

B. At a minimum, the public meetings shall include a discussion of 
the planned rehabilitation activities overall effect to historic 
properties with emphasis on the fo llowing issues, as applicable: 

1) The significance of the National Register districts; 

2) a description of the financial assistance offered to affected 
property owners; 

3) a discussion about the Federal and State Rehabilitation Tax 
Incentive Programs; 

4) local historic codes and standards; 

5) the relative costs of preservation verses rehabilitation; 

6) the priority given to front facing facades; 

7) treatment and/or replacement of windows and doors; 

8) treatment and/or replacement of siding; 

9) treatment of interior spaces; 

10) treatment of foundations ; 

11) roofing materials; 

12) new construction, reconstruction, or in-fill construction 
standards 

13) mitigation of adverse affects; 

C. At any time during the implementation of the measures stipulated 
in the Agreement, should the public raise an objection pertaining to 
the treatment of an historic property, the State Recipient shall 
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Recipient and 
SHPO and/or 

notify the Preservation Professional and take the objection into 
account. When requested by the objector, the State 

Recipient is not 
being reviewed. 

the Preservation Professional shall consult with the 
Council to resolve the objection. The State 

required to cease work while objections are 

D. The State Recipient shall record all comments received at any 
public meetings, in writing, or by phone, which records shall 
become part of the Environmental Review Record (See Stipulation 
XIII). 

RESOLUTION OF ADVERSE EFFECTS 

A. As described in Stipulation V, activities which the Preservation 
Professional determines will have Adverse Effects to historic 
properties will require the State Recipient to submit the project to 
DCA and to the SHPO for their review; 

B. If the State Recipient and the SHPO agree upon how Adverse 
Effects to historic properties will be mitigated (in accordance with 
one of the options listed in Appendix C - Standard Mitigation 
Measures for Adverse Effects), the State Recipient will enter into a 
mitigation agreement with the SHPO. The State Recipient may 
submit this mitigation agreement for concurrent review at the time 
it provide the documentation for a finding of adverse effect as 
outlined in Stipulation V; 

C. If the State Recipient and the SHPO cannot come to an agreement 
on how the Adverse Effects should be mitigated using the 
mitigation measures in Appendix C, or if the public objects, or if 
the project will adversely affect a National Historic Landmark, or 
if human remains are present within the area of potential effects, 
the Preservation Professional shall notify the Council and initiate 
consultation as set forth at 36 CFR Part 800.5 (e). 

XI. DISPUTE RESOLUTION 

Should the SHPO object within thirty (30) days to any plans and specifications 
provided to it for review, or actions proposed pursuant to thi s Agreement, the 
State Recipient shall consult with DCA and the SHPO to resolve the objection. If 
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the State Recipient determines that the objection cannot be resolved, DCA shall 
request the further comments of the Council pursuant to 36 CFR Part 800.6(b). 
Any Council comment provided in response to such a request will be taken into 
account by DCA and the State Recipient in accordance with 36 CFR Part 
800.6(c)(2) with reference only to the subject of the dispute. The State 
Recipient's responsibility to carry out all o ther actions under this Agreement that 
are not subjects of the dispute will remain uncharged. 

XII. REVIEW OF PUBLIC OBJECTIONS 

At any time during implementation of the measures stipulated in thi s Agreement, 
shou ld any objection to any such measure or its manner of implementation be 
raised by a member of the public, the State Recipient shall take the objection into 
account, notify the Preservation Professional of the objection, and consult as 
needed with the objecting party, the SHPO, or the Council to resolve the 
objection, and consult as needed with the objecting party, DCA, the SHPO, or the 
Council to resolve the objection. 

XIII. MONITORING AND REPORTING 

A. DCA and the State Recipient will cooperate with the SHPO and Council 
should they request to review files fo r activities at specific project sites 
when given reasonable advance notification of such intent. 

B. DCA will also review the activities of State Recipients to ensure 
compliance w ith thi s Agreement as part of its normal CDBG and HOME 
program monitoring activities. 

C. The Preservation Professional shall provide a report of all rev iew activities 
to the State Recipient which shall become part of the Environmental 
Review Record maintained by the State Recipient. 

D. DCA will require State Recipients to complete a final report which 
shall include actions unde11aken invo lving potentially hi storic properties. 
DCA shall provide access to SHPO on an ongoing basis of all final reports 
received from State Recipients. 

XIV. RECORD KEEPING 

The State Recipient shall maintain records of all activities untaken pursuant to this 
Agreement which shall become part of the Environmental Review Record for the 
project including: 

A. All records related to the selection of the Preservation Professional which 
clearly documents adherence to the Professional Qualification (36 CFR 
61) or Recommended Qualifications (Appendix A); 
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B. All records indicating the compliance of each property with the Exempt 

Activities at Stipulations II; 

C. All records of correspondence and finding letters provided by the 
Preservation Professional to the State Recipient; 

D. All records indicating all mitigation measures taken in accordance with 
Appendix C; 

E. All records indicating further consultations with SHPO and/or the 
Advisory Council; 

F. All records of public comments received during public hearings and 
written or telephonic comments received from the public at all other times; 

G. All records (excluding permanent public records submitted in accordance 
with a selected mitigation measure under Appendix C) shall be maintained 
for a minimum of three (3) years after completion of each project and shall 
be made available to the general public and all other interested parties 
upon request during this timeframe. 

XV. AMENDMENTS 

Amendments to thi s agreement shall be made in the following manner: 

A. Any party to this Agreement may request that it be amended or modified , 
whereupon DCA, SHPO, and the Council will consult in accordance with 
36 CFR 800.13 to consider such revi sions; 

B. Any resulting amendments or addenda shall be deve loped and executed 
among DCA, SHPO, and Council in the same manner as the original 
Agreement. 

XVI. TERMINATION 

Any party to this Agreement may withdraw from its participation in the 
Agreement by providing thirty (30) calendar days notice to the other 
parties of their reasons for withdrawing. 

XVII. FAILURE TO COMPLY WITH THIS AGREEMENT 

In the event that the State Recipient does not carry out the terms of the 
Agreement, the State Recipient shall comply with 36 CFR Section 800.4 through 
800.6 with regard to each individual CDBG or HOME project for which DCA has 
awarded funding to the State Recipient. 
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EXECUTION AND IMPLEMENTATION of this Programmatic Agreement 
evidences that DCA has satisfied its Section 106 responsibilities for all undertakings of 
the State admini stered Community Development Block Grant and HOME Investment 
Partnership Programs. 

Georgia Department of Community Affairs 

Assistant Commissioner Date 

Historic Preservation Division, Department of Natural Resources 

Director and State Historic Preservation Officer Date 

Advisory Council on Historic Preservation 

Executive Director Date 

APPENDIX A - Recommended Qualifications for Historic Preservationist 

In accordance with Stipulation I of this Agreement, a Preservationist Professional must 
meet, at a minimum, The Secretary of the Interior's Professional Qualifications Standards 
at 36 CFR 61. In addition, the following guidelines will be used to assemble the List of 
qualified Preservation Professionals outlined in Stipulation J.B.: 

I . If the Preservation Professiona l is to identify hi storic properties pursuant 
to Stipulation III of this Agreement, have a minimum of one-year 
experience in applying the National Register of Historic Places el igibili ty 
criteria to buildings, structures and districts; 

2. If the Preservation Professional is to review proposed rehabilitation work 
pursuant to Stipulation IV of this Agreement, have a minimum of one year 
experience in applying the Secretary of the Interior's Standards for 
Rehabilitation to rehabilitation projects; and 

3. Have demonstrated the successful application of acquired proficiencies in 
the fie ld of historic preservation by meeting at least one of the fo llowing: 
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a. Have demonstrated experience in completing the application 

forms for the rehabilitation of historic buildings pursuant to the National 
Park Service's Federal Historic Preservation Tax Credit program; 
or 

b. Have demonstrated experience in developing plans for the 
rehabilitation or restoration of historic buildings that have been 
implemented; or 

c. Have received an award from a local, state, or national 
organization in recognition for a historic building rehabilitation or 
restoration project; or 

d. Have written an article in a professional journal, a chapter in an 
edited book, or a monograph on the subject of historic building 
rehabilitation or restoration; or 

e. Have presented a paper or organized a session at a professional 
conference on the subject of historic build ing rehabilitation or 
restoration ; or 

f. Have served on local historic preservation commission, state 
National Register of Historic Places Review Board, or state or 
national historic preservation organization's board or committee in 
the capacity of architectural historian or architect. 

APPENDIX B - Historic Rehabilitation Guidelines 

A. Window Guidelines 

I. To the extent feasible, windows should be repaired and maintained in 
place. However, the replacement of windows due to either their 
deterioration, failed lead-paint surface condition, or poor energy 
performance which are not part of street facing-elevations, and alterations 
to window openings which are not part of the street-facing fa9ade 
including additions, deletions, and enlargements required for structural 
reasons (including ADA, or other significant design purpose) are 
permitted. In the case of window replacement or alterations to window 
openings, the State Recipient shall ensure that: 

a. The vinyl, metal, or wood replacement windows will close ly 
replicate the existing windows in size and window light pattern to 
the extent feasible (e.g. jalousie windows may not be feasib le to 

18 



Programmatic Agreement for Historic Preservation 19 
replace with new jalousie windows due to severe energy loss 

cons iderations); and 

b. The replacement windows must be energy efficient models which 
may either be double-pane (insulated glass) wood, metal (must 
have thermally broken frames), or v inyl, or may be single-pane 
wood with a storm window. 

2. Individual windows on the street-facing far;;ade may be replaced if they are 
in an advanced state of deterioration of 50% or more. However, w hen 
such materials must be removed or replaced, the State Recipient shall 
ensure that: 

a. All replacement w indows will meet the above guidelines; and 

b. The replacement windows installed on the street-facing e levations 
will not alter the existing window opening area and configuration. 

Preferred solution: Jf windows on the street-fac ing far;;ade are in an 
advanced state of deterioration of 50% or more and must be replaced, 
windows on other elevations that are in repairable condition may be 
relocated to the street-facing far;;ade. If a replacement sash unit can be 
used which permits saving of the existing window casings and j ambs, th is 
is preferable to complete window replacement. Jn addition, a viny l jamb 
liner can be used which encapsulates lead paint surfaces wh ich are subject 
to friction wear. 

B. Door Guidelines 

1. To the extent feasible, doors should be repaired and maintained in place. 
However, the replacement of doors due to either their deterioration, fai led 
lead-paint surface condition, or poor energy performance with are not part 
of the street facing-far;;ade, and alterations to door openings which are not 

part of the street facing-far;;ade, and alterations to door openings which are 
not part of the street-facing far;;ade including additions, deletions, and 
enlargements required for structural reasons (including ADA, or other 
significant design purpose) are permitted. In the case of door replacement 
or alterations to door openings, the State Recipient shall ensure that: 

a. The wood or metal replacement door wi ll, to the extent feasible, 
closely replicate the existing doors in size and door sty le; and 

b. The replacement doors must be energy efficient models which may 
either be wood or metal, and if the doors are glazed, the glazing 
must be double-pane (insulated glass). 
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2. Doors on the street-facing fa9ade in an advanced state of deterioration 

of 50% or more may be replaced. However, when such materials 
must be removed or replaced, the State Recipient shall ensure that: 

a. All replacement doors specified meet the guidelines; and 

b. The replacement doors installed on the street-facing fa9ade wi ll not 
alter the existing door opening area and configuration. 

C. Siding Guidelines 

1. To the extent feasible, siding should be repaired and maintained in place. 
However, the replacement or encapsulation of wood siding wh ich is in 
advanced stages of deterioration of 50% or more is permitted. When such 
materials must be replaced or encapsulated, the State Recipient shall 
ensure that: 

a. In order to avoid further deterioration of wood elements, prior to 
installation of any new siding materials all sources of existing 
moisture shall be mitigated and repairs shall be made to any 
damage sub-surface materials, and further moisture penetration 
into the building shall be prevented. 

b. Siding shall be installed in a manner that will not irreversib ly 
damage or obscure the building's architectural features, decorative 
shingle work, and trim. 

c. To the extent feasible, siding will be similar to the existing siding 
in size, profile, and finish. 

Recommended materials: vinyl, concrete-fiber board, cement board Not 
recommended: masonite, aluminum, asphalt 

D. Exterior Trim and Architectural Elements 

I . To the extent feasible, existing exterior trim and architectural elements 
(porches, dormers, gables, cornices, railings, columns, awnings, etc.) 

should be repaired and maintained in place, especially if located on the 
front-facing fa9ade . However, replacement of wood or other trim 
materials which are in advanced stages of deterioration of 50% or more is 
permitted. When such materials must be removed or replaced, the State 
Recipient shall ensure that : 

a. Preference shall be given to replacement materials which model 
the basic visual characteristics (not necessarily replicate) of the 
original trim or architectural e lements in terms of size and location. 
For example, a flat window casing which is the same width as the 
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original window casing is preferable to a stock casing that 

reduces the scale of the original trim. 

2. Activities which result in the alteration or removal of architectural 
elements that do not comprise the front e levation and w hich are either in 
advanced stages of deterioration of 50% or more, or are deemed necessary 
by the State Recipient for economic considerations, lead-paint poisoning 
concerns, or to meet ADA requirements are permitted. However, the State 
Recipient shall ensure that replacement materials will model the basic 
visual characteristics (though not necessarily replicate) of the original trim 
in terms of size and location. 

3. Porch enclosures on the front fa9ade are permitted only if no historic 
materials are removed or permanently altered and new materials can be 
easily removed at a future date. Such enclosures shall, to the extent 
possible, not obstruct the view of primary architectural elements. 

E. Interior Guidelines 

1. Program activities involving interior changes which do not affect the 
exterior of the property are permitted. However, the State Recipient shall 
ensure that each of the following guidelines is followed: 

a. Interior Doorways: Jf interior doors must be removed, install 
wood paneled doors in rooms facing the street; 

b. Ceilings: Where cei lings need to be lowered, they should never 
impact any window frames. In addition, if beaded-board ceilings 
are in good condition and can be left exposed, they should be 
painted. If they are not left exposed, the beaded ceiling should 
remain in place and be covered with sheetrock; 

c. Walls: Plaster finishes may be removed from walls if there are not 
decorative elements. It is recommended that the lathe be retained 
on interior walls and removed on exterior walls to allow 
installation of insulation. If unpainted wood surfaces (such as 
beaded board, v-groove, or tongue and groove board, etc) ex ists, 
retain in p lace. If possible, scrape painted wood surfaces (in 
accordance with Preservation Br;ej #37; Appropriate Methods for 
Reducing Lead-Paint Hazards in Historic Housing) and repaint. 

d. Floors: Wood floors should either be refinished or carpeted. 
Vinyl coverings may be used in baths and kitchens, but not in 
main living areas or hallways. 

e. Closets: Where closets do not exist, attempt to install in most 
inconspicuous location in room (e.g. behind door giving access to 
room or at one side of chimney). If there are wood surfaces in a 
room, try to leave these in place (see treatments listed under 
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" Walls"). Do not remove and attempt to "girdle" the closet 

with the existing wood surface materials. 

f. Fireplaces: If mante ls and surround are missing, these do not have 
to be reconstructed. However, where decorative iron surround or 
tile work remain in main rooms, construct a simple mantel 
consisting of a wood shelf with simple wood triangular supports. 
Leave hearth at flood level. 

g. Floor Plans: A reasonable effort should be made to keep the 
existing floor plan of main rooms intact. If changes need to be 
made, it is preferable that they should be made in the rear rooms 
and/or second floor spaces. Where hallways are necessary to give 
access to rooms, the original walls should remain wherever 
possible, and the new walls should subdivide the existing rooms to 
create a hallway. Maintain the front rooms as is. In "shotgun" 
dwellings, if a hall is necessary, install it along one side of house to 
give access to rooms on the opposite side. 

2. For purposes of lead-based paint abatement, the State Recipient shall 
verify that lead paint exists through testing. If lead paint is present, 
encapsulation or removal of interior surfaces and materials which do not 
affect the appearance of the exterior are permitted whenever all interior 
alterations are done in accordance with each of the guidelines. 

APPENDIX C - Standard Mitigation Measures for Adverse Effects 

In cases of Adverse Effects, the State Recipient and the Preservation Professional may 
develop a mitigation plan that includes one or more of the following Standard Mitigation 
Measures whenever the Preservation Professional determines that the State Recipient 
cannot conduct the project so that it will avoid Adverse Effects as described in 
Stipulation V of this Agreement: 
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If the State Recipient determines that the subject property cannot be feasibly rehabilitated 
in accordance with the recommendations provided by the Preservation Professional 
(developed in accordance with Stipulation V and the guidelines Appendix B), the 
following procedure shall be followed: 

1. The State Recipient shall ensure that prior to project implementation the 
historic property is documented. In consultation with the SHPO, one of 
the following documentation methodologies shall be selected: 

a. Contributing Structure in an Eligible Historic District: The State 
Recipient shall provide a floor plan, and original archival-qua lity, 
large-format, black and white photographs as required for the I 06 
Review process. A brief history and explanation of the final 
condition of the structure prior to demolition shall be written not to 
exceed two (2) pages. In addition to submittal to the SHPO, this 
documentation shall be placed with either a local historical society 
archive, local library historical collection, or, at minimum kept as a 
permanent record by the State Recipient. 

b. Building Eligible for Individual Listing: The State Recipient shall 
document the historic property in accordance with the Historic 
American Buildings Survey (HABS) Standards or other acceptable 
recordation method developed in consu ltation with the SHPO. 

2. The State Recipient shall develop plans and specifications in consultation 
with the Preservation Professional which will, to the greatest extent 
feasible, preserve the basic character of the structure with regard to the 
scale, massing, and texture of the original. 

3. Primary emphasis shall be given to the major street visible elevations and 
significant contributing features there, including trim, windows, doors, 
porches, etc., will be repaired or replaced with either in-kind material s or 
materials which come as close as possible to the original materials in basic 
appearance; 

4. Any enclosures of existing porches shall be done in such a manner that 
none of the intact historic materials are removed or destroyed and in such 
a manner that a future restoration could be carried out by removing the 
added materials; 

5. Any room additions wi ll be built in a manner that does not "replicate" the 
original structure and that can be clearly distinguished from the earlier 
period; 

B. Demolition of the Historic Property 

If the State Recipient determines that the historic unit cannot be feasib ly rehabilitated in 
accordance with the recommendations provided by the Preservation Professional 
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(developed in accordance with Stipulation V and the guidelines in Appendix B), or the 
historic building must be acquired for purposed of easement assemblage or sub-standard 
lot correction, and that the building must be demolished, then the State Recipient shall 
adhere to the followed guidelines: 

l . The State Recipient shall follow the recordation guidelines outline in 
Section A. l.; 

2. The State Recipient shall advertise the avai labil ity of the housing unit 
(with or without the land on which the house is built) prior to its 
demolition for a minimum of thirty (30) days. Any interested local 
preservation society of other pre-identified interested parties may be g iven 
a "first right of refusal" at an agreed upon price (recommended price based 
on actual cost of relocation only) and shall have forty-five ( 45) days to 
remove the structure from the site; 

3. If more than one offer is receive, all offers shall be reviewed by the 
Preservation Professional and the best offer selected with regards to the 
appropriateness of the acquiring group's proposed use, relocation s ite, the 
feasibility of the planned movement of the structure, plans for its 
temporary preservation and/or the partial or complete rehabilitation. The 
State Recipient shall negotiate any funds which the acquiring group may 
use to defray the cost of moving the structure which are derived from the 
avoided cost of demolition; 

4. If feasible, the Preservation Professional shall ensure that a ll hi storic 
properties are moved in accordance with approaches recommended in 
Moving Historic Buildings (John Obed Curtis, 1979) by a professional 
house mover who has the capability to move historic properties properly; 

5. If no interested party willing to relocate the building can be identified, the 
State Recipient shall then advertise the availability of historic materials or 
shall attempt to reuse such materials in other compatible historic homes 
being rehabilitated by the State Recipient. The Preservation Professional 
shall consider the most appropriate planned use of historic materials. All 
salvaged materials must be removed from the site within thirty (30) days 
of their advertised availability. 

C. Reconstruction (demolition and replacement) of Historic Properties 

The State Recipient shall ensure that, to the greatest extent feasible, the reconstruction of 
any historic structure deemed infeasible for rehabilitation shall be carried out in a manner 

that is compatible with the architecture of the original unit and/or other buildings within 
the surrounding historic district in terms of set-backs, size, scale, massing, design, color, 
features , and materials, and is responsive to the recommended approaches for new 
construction set forth in the Standards. The following procedures shall be fo llowed to 
ensure the historic compatibility of the proposed reconstruction: 
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I. The State Recipient shall fo llow the recordation guidel ines outl ined in 

Section A. l .; 

2. The State Recipient shall fo llow the guidelines for demolition outlined in 
Section C; 

3. The State Recipient shall develop preliminary plans in consultation with 
the Preservation Profess ional. (The State Recipient shall consult with the 
Preservation Professional to develop a set of historically compatible model 
replacement house plans in advance of any planned reconstruction 
activities which shall be shared with the public during the initial public 
hearings held.) Final construction drawings used in the biding process, 
including elevations, shall be submitted to the Preservation Professional 
for review and comment prior to the award of a construction contract and 
the initiation of construction activities. 

4. If the State Recipient determines that the proposed plans and 
specifications for the reconstruction do not meet the Standards as 
interpreted by the Preservation Professional, the State Recipient shall 
notify the Council and initiate consultation as set fo1th at 36 CFR Part 
800.5 (e). 

D. New Construction and In-Fill Construction in Historic Districts 

The State Recipient shall ensure that, to the greatest extent feasib le, the construction of 
new housing units in an eligible historic district shall be carried out in a manner that is 
compatible with the architecture of other buildings within the surrounding historic district 
in terms of set-backs, size, scale, massing, design, color, features, and materials, and is 
responsive to the recommended approaches for new construction set forth in the 
Standards. The following procedures shall be followed to ensure the historic 
compatibility of the proposed new construction: 

1. The State Recipient shall develop preliminary plans in consultation w ith 
the Preservation Professional. (The State Recipient shall consult with the 
Preservation Professional to develop a set of historically compatible house 
plans in advance of any planned construction activities which shall be 
shared with the public during the initial public hearings held). F inal 
construction drawings used in the bidding process, including elevations, 
shall be submitted to the Preservation Professional for review and 
comment prior to the award of a construction contract and the initiation of 
construction activ ities. 

2. If the State Recipient determines that the proposed plans and 
specifications for the reconstruction do not meet the Standards as 
interpreted by the Preservation Professional, the State Recipient shall 

25 



Programmatic Agreement for Historic Preservation 26 
notify the Council and initiate consultation as set forth at 36 CFR Part 

800.S(e). 
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Subpart A-General Provisions 

t Back to Top 

§135.1 Purpose. 

{a) Section 3. The purpose of section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u) (section 3) is to ensure that 
employment and other economic opportunities generated by certain HUD financial assistance sha ll, to the greatest extent feasible, and 
consistent with existing Federal, State and local laws and regulations, be directed to low- and very low-income persons, particularly those who 
are recipients of government assistance for housing, and to business concerns which provide economic opportunities to low- and very low­
income persons. 

{b) Part 135. The purpose of this part is to establish the standards and procedures to be followed to ensure that the objectives of section 3 
are met. 

t Back to Top 

§135.2 Effective date of regulatio n. 
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The regulations of this part will remain in effect until the date the final rule adopting the regulations of this part with or without changes is 
published and becomes effective, at which point the final rule will remain in effect. 

[60 FR 28326, May 31, 1995) 

t Back to Top 

§135.3 Applicability. 

(a) Section 3 covered assistance. Section 3 applies to the following HUD assistance (section 3 covered assistance): 

(1) Public and Indian housing assistance. Section 3 applies to training, employment, contracting and other economic opportunities arising 
from the expenditure of the following public and Indian housing assistance: 

(i) Development assistance provided pursuant to section 5 of the U.S. Housing Act of 1937 (1937 Act); 

(ii) Operating assistance provided pursuant to section 9 of the 1937 Act; and 

(iii) Modernization assistance provided pursuant to sectio n 14 of the 1937 Act; 

(2) Housing and community development assistance. Section 3 applies to training, employment, contracting and other economic 
opportunities arising in connection with the expenditure of housing assistance (including section 8 assistance, and including other housing 
assistance not administered by the Assistant Secretary of Housing) and community development assistance that is used for the fol lowing 
projects; 

(i) Housing rehabilitation (including reduction and abatement of lead-based paint hazards, but excluding routine maintenance, repair and 
replacement); 

(ii) Housing construction; and 

(iii) Other public construction. 

(3) Thresholds-(i) No thresholds for section 3 covered public and Indian housing assistance. The requirements of this part apply to section 
3 covered assistance provided to recipients, notwithstanding the amount of the assistance provided to the recipient. The requirements of this part 
apply to all contractors and subcontractors performing work in connection with projects and activities funded by public and Indian housing 
assistance covered by section 3, regardless of the amount of the contract or subcontract. 

(ii) Thresholds for section 3 covered housing and community development assistance-(A) Recipient thresholds. The requirements of this 
part apply to recipients of other housing and community development program assistance for a section 3 covered project(s) for which the amount 
o f the assistance exceeds $200,000. 

(B) Contractor and subcontractor thresholds. The requirements of this part apply to contractors and subcontractors performing work on 
section 3 covered project(s) for which the amount of the assistance exceeds $200,000; and the contract or subcontract exceeds $100,000. 

(C) Threshold met for recipients. but not contractors or subcontractors. If a recipient receives section 3 covered housing or community 
development assistance in excess of $200,000, but no contract exceeds $100,000, the section 3 preference requirements only apply to the 
recipient. 

(b) Applicability of section 3 to entire project or activity funded with section 3 assistance. The requirements of this part apply to the entire 
project or activity that is funded with section 3 covered assistance, regardless of whether the section 3 activity is fully or partially funded with 
section 3 covered assistance. 

(c) Applicability to Indian housing authorities and Indian tribes. Indian housing authorities and tribes that receive HUD assistance described 
in paragraph (a) of this section shall comply with the procedures and requirements of this part to the maximum extent consistent with, but not in 
derogation of, compliance with section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S. C. 450e(b}). (See 24 CFR 
part 905.) 

(d) Other HUD assistance and other Federal assistance. Recipients, contractors and subcontractors that receive HUD assistance, not listed 
in paragraph (a) of this section, or other Federal assistance, are encouraged to provide, to the greatest extent feasible, training, employment, 
and contracting opportunities generated by the expenditure of this assistance to low- and very low-income persons, and business concerns 
owned by low- and very low-income persons, or which employ low- and very low-income persons. 

t Back to Top 

§135.5 Definitions. 

The terms Department, HUD, Indian housing authority (/HA), Public housing agency (PHA), and Secretary are defined in 24 CFR part 5. 

Annual Contributions Contract (ACC) means the contract under the U.S. Housing Act of 1937 (1937 Act) between HUD and the PHA, or 
between HUD and the IHA, that contains the terms and conditions under which HUD assists the PHA or the IHA in providing decent, safe, and 
sanitary housing for low income families. The ACC must be in a form prescribed by HUD under which HUD agrees to provide assistance in the 
development, modernization and/or operation of a low income housing project under the 1937 Act, and the PHA or IHA agrees to develop, 
modernize and operate the project in compliance with all provisions of the ACC and the 1937 Act, and all HUD regulations and implementing 
requirements and procedures. (The ACC is not a form of procurement contract.) 

Applicant means any entity which makes an application for section 3 covered assistance, and includes, but is not limited to, any State, unit 
of local government, public housing agency, Indian housing authority, Indian tribe, or other public body, public or private nonprofit organization, 
private agency or institution, mortgagor, developer, limited dividend sponsor, builder, property manager, community housing development 
organization (CHOO), resident management corporation, resident council, or cooperative association. 

Assistant Secretary means the Assistant Secretary for Fair Housing and Equal Opportunity. 
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Business concern means a business entity formed in accordance with State law, and which is licensed under State, county or municipal law 
to engage in the type of business activity for which it was formed. 

Business concern that provides economic opportunities for low- and vety /ow-income persons. See definition of 'section 3 business concern' 
in this section. 

Contract. See the definition of ' section 3 covered contract" in this section. 

Contractor means any entity which contracts to perform work generated by the expenditure of section 3 covered assistance. or for work in 
connection with a section 3 covered project. 

Employment opportunities generated by section 3 covered assistance means all employment opportunities generated by the expenditure of 
section 3 covered public and Indian housing assistance (i.e., operating assistance, development assistance and modernization assistance, as 
described in §135.3(a)(1)). With respect to section 3 covered housing and community development assistance, this term means all employment 
opportunities arising in connection with section 3 covered projects (as described in §135.3(a)(2)), including management and administrative jobs 
connected with the section 3 covered project. Management and administrative jobs include architectural , engineering or related professional 
services required to prepare plans, drawings, specifications. or work write-ups; and jobs directly related to administrative support of these 
activities, e.g., construction manager, relocation specialist, payroll clerk, etc. 

Housing authority (HA) means, collectively, public housing agency and Indian housing authority. 

Housing and community development assistance means any financial assistance provided or otherwise made available through a HUD 
housing or community development program through any grant, loan, loan guarantee, cooperative agreement, or contract, and includes 
community development funds in the form of community development block grants, and loans guaranteed under section 108 of the Housing and 
Community Development Act of 1974, as amended. Housing and community development assistance does not include financial assistance 
provided through a contract of insurance or guaranty. 

Housing development means low-income housing owned, developed, or operated by public housing agencies or Indian housing authorities 
in accordance with HUD's public and Indian housing program regulations codified in 24 CFR Chapter IX. 

HUD Youthbuild programs mean programs that receive assistance under subtitle D of Title IV of the National Affordable Housing Act, as 
amended by the Housing and Community Development Act of 1992 (42 U.S.C. 12899), and provide disadvantaged youth with opportunities for 
employment, education, leadership development, and training in the construction or rehabilitation of housing for homeless individuals and 
members of low- and very low-income families. 

Indian tribes shall have the meaning given this term in 24 CFR part 571. 

JTPA means the Job Training Partnership Act (29 U.S.C . 1579(a)). 

Low-income person. See the definition of 'section 3 resident" in this section. 

Metropolitan area means a metropolitan statistical area (MSA), as established by the Office of Management and Budget. 

Neighborhood area means: 

(1) For HUD housing programs, a geographical location within the jurisdiction of a unit of general local government (but not the entire 
jurisdiction) designated in ordinances, or other local documents as a neighborhood, village, or similar geographical designation. 

(2) For HUD community development programs, see the definition, if provided, in the regulations for the applicable community development 
program. or the definition for this term in 24 CFR 570.204(c)(1). 

New hires mean full -time employees for permanent, temporary or seasonal employment opportunities. 

Nonmetropolitan county means any county outside of a metropolitan area. 

Other HUD programs means HUD programs, other than HUD public and Indian housing programs, that provide housing and community 
development assistance for "section 3 covered projects," as defined in this section. 

Public housing resident has the meaning given this term in 24 CFR part 963. 

Recipient means any entity which receives section 3 covered assistance. directly from HUD or from another recipient and includes, but is not 
limited to, any State, unit of local government, PHA, IHA, Indian tribe, or other public body, public or private nonprofit organization, private 
agency or institution, mortgagor, developer, limited dividend sponsor, builder, property manager, community housing development organization, 
resident management corporation, resident council, or cooperative association_ Recipient also includes any successor, assignee or transferee of 
any such entity, but does not include any ultimate beneficiary under the HUD program to which section 3 applies and does not include 
contractors. 

Section 3 means section 3 of the Housing and Urban Development Act of 1968, as amended (12 U.S.C. 1701u). 

Section 3 business concern means a business concern, as defined in this section-

(1) That is 51 percent or more owned by section 3 residents; or 

(2) Whose permanent, full-time employees include persons, at least 30 percent of whom are currently section 3 residents, or within three 
years of the date of first employment with the business concern were section 3 residents; o r 

(3) That provides evidence of a commitment to subcontract in excess of 25 percent of the dollar award of all subcontracts to be awarded to 
business concerns that meet the qualifications set forth in paragraphs (1) or (2) in this definition of 'section 3 business concern. ' 

Section 3 clause means the contract provisions set forth in §135.38. 

Section 3 covered activity means any activity which is funded by section 3 covered assistance public and Indian housing assistance. 

Section 3 covered assistance means: (1) Public and Indian housing development assistance provided pursuant to section 5 of the 1937 Act; 
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(2) Public and Indian housing operating assistance provided pursuant to section 9 of the 1937 Act; 

(3) Public and Indian housing modernization assistance provided pursuant to section 14 of the 1937 Act; 

(4) Assistance provided under any HUD housing or community development program that is expended for work arising in connection with: 

(i) Housing rehabilitation (including reduction and abatement of lead-based paint hazards, but excluding routine maintenance, repair and 
replacement); 

(ii) Housing construction; or 

(iii) Other public construction project (which includes other buildings or improvements, regardless of ownership). 

Section 3 covered contract means a contract or subcontract (including a professional service contract) awarded by a recipient or contractor 
for work generated by the expenditure of section 3 covered assistance, or for work arising in connection with a section 3 covered project. 
"Section 3 covered contracts" do not include contracts awarded under HUD's procurement program, which are governed by the Federal 
Acquisition Regulation System (see 48 CFR, Chapter 1). ' Section 3 covered contracts' also do not include contracts for the purchase of supplies 
and materials. However, whenever a contract for materials includes the installation of the materials, the contract constitutes a section 3 covered 
contract. For example, a contract for the purchase and installation of a furnace would be a section 3 covered contract because the contract is for 
work (i.e., the installation of the furnace) and thus is covered by section 3. 

Section 3 covered project means the construction, reconstruction, conversion or rehabilitation of housing (including reduction and abatement 
of lead-based paint hazards), other public construction which includes buildings or improvements (regardless of ownership) assisted with 
housing or community development assistance. 

Section 3joint venture. See §135.40. Section 3 resident means: (1) A public housing resident; or 

(2) An individual who resides in the metropolitan area or nonmetropolitan county in which the section 3 covered assistance is expended, and 
who is: 

(i) A /ow-income person, as this term is defined in section 3(b)(2) of the 1937 Act (42 U.S.C. 1437a(b)(2)). Section 3(b)(2) of the 1937 Act 
defines this term to mean families (including single persons) whose incomes do not exceed 80 per centum of the median income for the area, as 
determined by the Secretary, with adjustments for smaller and larger families, except that the Secretary may establish income ceilings higher o r 
lower than 80 per centum of the median for the area on the basis of the Secretary's findings that such variations are necessary because of 
prevailing levels of construction costs or unusually high or low-income families; or 

(ii) A very /ow-income person. as this term is defined in section 3(b)(2) of the 1937 Act (42 U.S.C. 1437a(b)(2)). Section 3(b)(2) of the 1937 
Act (42 U.S.C. 1437a(b)(2)) defines this term to mean families (including single persons) whose incomes do not exceed 50 per centum of the 
median family income for the area, as determined by the Secretary with adjustments for smaller and larger families, except that the Secretary 
may establish income ceilings higher or lower than 50 per centum of the median for the area on the basis of the Secretary's findings that such 
variations are necessary because of unusually high or low family incomes. 

(3) A person seeking the training and employment preference provided by section 3 bears the responsibility of providing evidence (if 
requested) that the person is eligible for the preference. 

Section 8 assistance means assistance provided under section 8 of the 1937 Act (42 U.S.C. 1437f) pursuant to 24 CFR part 882, subpart G. 

Service area means the geographical area in which the persons benefitting from the section 3 covered project reside. The service area shall 
not ex1end beyond the unit of general local government in which the section 3 covered assistance is expended. In HU D's Indian housing 
programs, the service area, for IHAs established by an Indian tribe as a result of the exercise of the tribe's sovereign power, is limited to the area 
of tribal jurisdiction. 

Subcontractor means any entity (other than a person who is an employee of the contractor) which has a contract with a contractor to 
undertake a portion of the contractor's obligation for the performance of work generated by the expenditure of section 3 covered assistance, or 
arising in connection with a section 3 covered project. 

Very low-income person. See the definition of 'section 3 resident" in this section. 

Youthbuild programs. See the definition of ' HUD Youthbuild programs' in this section. 

(59 FR 33880, June 30, 1994, as amended at 61 FR 5206, Feb. 9, 1996] 
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§135.7 Delegation of authority. 

Except as may be otherwise provided in this part, the functions and responsibilities of the Secretary under section 3, and described in this 
part, are delegated to the Assistant Secretary for Fair Housing and Equal Opportunity. The Assistant Secretary is further authorized to redelegate 
functions and responsibilities to other employees of HUD; provided however. that the authority to issue rules and regulations under this part, 
which authority is delegated to the Assistant Secretary, may not be redelegated by the Assistant Secretary. 
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§135.9 Requirements applicable to HUD NOFAs for section 3 covered programs. 

(a) Certification of compliance with part 135. All notices of funding availability (NOFAs) issued by HUD that announce the availability of 
funding covered by section 3 shall include a provision in the NOFA that notifies applicants that section 3 and the regulations in part 135 are 
applicable to funding awards made under the NOFA. Additionally the NOFA shall require as an application submission requirement (which may 
be specified in the NOFA or application kit) a certification by the applicant that the applicant will comply with the regulations in part 135. (For 
PHAs, this requirement will be met where a PHA Resolution in Support of the Application is submitted.) With respect to application evaluation, 
HUD will accept an applicant's certification unless there is evidence substantially challenging the certification. 
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(b) Statement of purpose in NOFAs. (1) For competitively awarded assistance in which the grants are for activities administered by an HA, 
and those activities are anticipated to generate significant training, employment or contracting opportunities, the NOFA must include a statement 
that one of the purposes of the assistance is to give to the greatest extent feasible, and consistent with existing Federal, State and local laws and 
regulations, job training, employment, contracting and other economic opportunities to section 3 residents and section 3 business concerns. 

(2) For competitively awarded assistance involving housing rehabil itation, construction or other public construction, where the amount 
awarded to the applicant may exceed $200,000, the NOFA must include a statement that one of the purposes of the assistance is to give, to the 
greatest extent feasible, and consistent with existing Federal, State and local laws and regulations, job training, employment, contracting and 
other economic opportunities to section 3 residents and section 3 business concerns. 

(c} Section 3 as NOFA evaluation criteria. Where not otherwise precluded by statute, in the evaluation of applications for the award of 
assistance, consideration shall be given to the extent to which an applicant has demonstrated that it will train and employ section 3 residents and 
contract with section 3 business concerns for economic opportunities generated in connection with the assisted project or activity. The evaluation 
criteria to be utilized, and the rating points to be assigned, will be specified in the NOFA. 
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§135.11 Other laws governing training, em ployment, and contracting. 

Other laws and requirements that are applicable or may be applicable to the economic opportunities generated from the expenditure of 
section 3 covered assistance include, but are not necessarily limited to those listed in this section. 

(a) Procurement standards for States and local governments (24 CFR 85. 36)- ( 1) General. Nothing in this part 135 prescribes specific 
methods of procurement. However, neither section 3 nor the requirements of this part 135 supersede the general requirement of 24 CFR 85.36 
(c) that all procurement transactions be conducted in a competitive manner. Consistent with 24 CFR 85.36(c)(2), section 3 is a Federal statute 
that expressly encourages, to the maximum extent feasible, a geographic preference in the evaluation of bids or proposals. 

(2) Flexible Subsidy Program. Multifamily project mortgagors in the Flexible Subsidy Program are not required to utilize the methods of 
procurement in 24 CFR 85.36(d), and are not permitted to utilize methods of procurement that would result in their award of a contract to a 
business concern that submits a bid higher than the lowest responsive bid. A multifamily project mortgagor, however, must ensure that, to the 
greatest extent feasible, the procurement practices it selects provide preference to section 3 business concerns. 

(b} Procurement standards for other recipients (OMB Circular No. A-110). Nothing in this part prescribes specific methods of procurement 
for grants and other agreements with institutions of higher education, hospitals, and other nonprofit organizations. Consistent with the 
requirements set forth in OMB Circular No. A-110, section 3 is a Federal statute that expressly encourages a geographic preference in the 
evaluation of bids or proposals. 

(c} Federal labor standards provisions. Certain construction contracts are subject to compliance with the requirement to pay prevailing 
wages determined under Davis-Bacon Act (40 U.S.C. 276a-276a-7} and implementing U.S. Department of Labor regulations in 29 CFR part 5. 
Additionally, certain HUD-assisted rehabilitation and maintenance activities on public and Indian housing developments are subject to 
compliance with the requirement to pay prevailing wage rates, as determined or adopted by HUD, to laborers and mechanics employed in this 
work. Apprentices and trainees may be utilized on this work only to the extent permitted under either Department of Labor regulations at 29 CFR 
part 5 or for work subject to HUD-determined prevailing wage rates, HUD policies and guidelines. These requirements include adherence to the 
wage rates and ratios of apprentices or trainees to journeymen set out in "approved apprenticeship and training programs,· as described in 
paragraph (d) of this section. 

(d} Approved apprenticeship and trainee programs. Certain apprenticeship and trainee programs have been approved by various Federal 
agencies. Approved apprenticeship and trainee programs include: an apprenticeship program approved by the Bureau of Apprenticeship and 
Training of the Department of Labor. or a State Apprenticeship Agency. or an on-the-job training program approved by the Bureau of 
Apprenticeship and Training, in accordance with the regulations at 29 CFR part 5; or a training program approved by HUD in accordance with 
HUD policies and guidelines, as applicable. Participation in an approved apprenticeship program does not, in and of itself, demonstrate 
compliance with the regulations of this part. 

(e} Compliance with Executive Order 11246. Certain contractors covered by this part are subject to compliance w ith Executive Order 11246, 
as amended by Executive Order 12086, and the Department of Labor regulations issued pursuant thereto (41 CFR chapter 60) which provide 
that no person shall be discriminated against on the basis of race, color, religion, sex, or national origin in all phases of employment during the 
performance of Federal or Federally assisted construction contracts. 
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Subpart B-Economic Opportunities for Section 3 Residents and Section 3 Business Concerns 
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§135.30 Numerical goa ls for meeting the greatest extent feasible requireme nt. 

(a) General. (1 ) Recipients and covered contractors may demonstrate compliance with the 'greatest extent feasible" requirement of section 
3 by meeting the numerical goals set forth in this section for providing training, employment, and contracting opportunities to section 3 residents 
and section 3 business concerns. 

(2) The goals established in this section apply to the entire amount of section 3 covered assistance awarded to a recipient in any Federal 
Fiscal Year (FY), commencing with the first FY following the effective date of this rule. 

(3) For recipients that do not engage in training, or hiring, but award cont racts to contractors that will engage in training, hiring, and 
subcontracting, recipients must ensure that, to the greatest extent feasible, contractors will provide training, employment, and contracting 
opportunities to section 3 residents and section 3 business concerns. 

(4) The numerical goals established in this section represent minimum numerical targets. 

(b) Training and employment. The numerical goals set forth in paragraph (b) of this section apply to new hires. The numerical goals reflect 
the aggregate hires. Efforts to employ section 3 residents, to the greatest extent feasible, should be made at all job levels. 
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(1) Numerical goals for section 3 covered public and Indian housing programs. Recipients of section 3 covered public and Indian housing 
assistance (as described in §135.5) and their contractors and subcontractors may demonstrate compliance with this part by committing to 
employ section 3 residents as: 

(i) 1 O percent of the aggregate number of new hires for the one year period beginning in FY 1995; 

(ii) 20 percent of the aggregate number of new hires for the one period beginning in FY 1996; 

(iii) 30 percent of the aggregate number of new hires for one year period beginning in FY 1997 and continuing thereafter. 

(2) Numerical goals for other HUD programs covered by section 3. (i) Recipients of section 3 covered housing assistance provided under 
other HUD programs, and their contractors and subcontractors (unless the contract or subcontract awards do not meet the threshold specified in 
§ 135.3(a)(3)) may demonstrate compliance with this part by committing to employ section 3 residents as 10 percent of the aggregate number of 
new hires for each year over the duration of the section 3 project; 

(ii) Where a managing general partner or management agent is affiliated, in a given metropolitan area, with recipients of section 3 covered 
housing assistance, for an aggregate of 500 or more units in any fiscal year, the managing partner or management agent may demonstrate 
compliance with this part by committing to employ section 3 residents as: 

(A) 1 O percent of the aggregate number of new hires for the one year period beginning in FY 1995; 

(B) 20 percent of the aggregate number of new hires for the one year period beginning in FY 1996; 

(C) 30 percent of the aggregate number of new hires for the one year period beginning in FY 1997, and continuing thereafter. 

(3) Recipients of section 3 covered community development assistance, and their contractors and subcontractors (unless the contract or 
subcontract awards do not meet the threshold specified in §135.3(a)(3)) may demonstrate compliance with the requirements of this part by 
committing to employ section 3 residents as: 

(i) 10 percent of the aggregate number of new hires for the one year period beginning in FY 1995; 

(ii) 20 percent of the aggregate number of new hires for the one year period beginning in FY 1996; and 

(iii) 30 percent of the aggregate number of new hires for the one year period beginning in FY 1997 and continuing thereafter. 

(c) Contracts. Numerical goals set forth in paragraph (c) of this section apply to contracts awarded in connection with all section 3 covered 
projects and section 3 covered activities. Each recipient and contractor and subcontractor (unless the contract or subcontract awards do not 
meet the threshold specified in § 135.3(a)(3)) may demonstrate compliance with the requirements of this part by committing to award to section 3 
business concerns: 

(1) At least 10 percent of the total dollar amount of all section 3 covered contracts for building trades work for maintenance, repair, 
modernization or development of public or Indian housing, or for building trades work arising in connection with housing rehabilitation, housing 
construction and other public construction; and 

(2) At least three (3) percent of the total dollar amount of all other section 3 covered contracts. 

(d) Safe harbor and compliance determinations. (1) In the absence of evidence to the contrary, a recipient that meets the minimum 
numerical goals set forth in this section will be considered to have complied with the section 3 preference requirements. 

(2) In evaluating compliance under subpart D of this part, a recipient that has not met the numerical goals set forth in this section has the 
burden of demonstrating why it was not feasible to meet the numerical goals set forth in this section. Such justification may include impediments 
encountered despite actions taken. A recipient or contractor also can indicate other economic opportunities, such as those listed in §135.40, 
which were provided in its efforts to comply with section 3 and the requirements of this part. 
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§135.32 Responsibilities of the recipient. 

Each recipient has the responsibility to comply with section 3 in its own operations, and ensure compliance in the operations of its 
contractors and subcontractors. This responsibility indudes but may not be necessarily limited to: 

(a) Implementing procedures designed to notify section 3 residents about training and employment opportunities generated by section 3 
covered assistance and section 3 business concerns about contracting opportunities generated by section 3 covered assistance; 

(b) Notifying potential contractors for section 3 covered projects of the requirements of this part. and incorporating the section 3 clause set 
forth in §135.38 in all solicitations and contracts. 

(c) Facilitating the training and employment of section 3 residents and the award of contracts to section 3 business concerns by undertaking 
activities such as described in the Appendix to this part, as appropriate, to reach the goals set forth in §135.30. Recipients, at their own 
discretion, may establish reasonable numerical goals for the training and employment of section 3 residents and contract award to section 3 
business concerns that exceed those specified in §135.30; 

(d) Assisting and actively cooperating with the Assistant Secretary in obtaining the compliance of contractors and subcontractors with the 
requirements of this part, and refraining from entering into any contract with any contractor where the recipient has notice or knowledge that the 
contractor has been found in violation of the regulations in 24 CFR part 135. 

(e) Documenting actions taken to comply with the requirements of this part, the results of actions taken and impediments, if any. 

(f) A State or county which distributes funds for section 3 covered assistance to units of local governments, to the greatest extent feasible, 
must attempt to reach the numerical goals set forth in 135.30 regardless of the number of local governments receiving funds from the section 3 
covered assistance which meet the thresholds for applicability set forth at 135.3. The State or county must inform units of local government to 
whom funds are distributed of the requirements of this part; assist local governments and their contractors in meeting the requirements and 
objectives of this part; and monitor the performance of local governments with respect to the objectives and requirements of this part. 
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§135.34 Preference for section 3 residents in training and employment opportunities. 

(a) Order of providing preference. Recipients, contractors and subcontractors shall direct their efforts to provide, to the greatest extent 
feasible, training and employment opportunities generated from the expenditure of section 3 covered assistance to section 3 residents in the 
order of priority provided in paragraph (a) of this section. 

(1) Public and Indian housing programs. In public and Indian housing programs, efforts shall be directed to provide training and employment 
opportunities to section 3 residents in the following order of priority: 

(i) Residents of the housing development or developments for which the section 3 covered assistance is expended (category 1 residents); 

(ii) Residents of other housing developments managed by the HA that is expending the section 3 covered housing assistance (category 2 
residents); 

(iii) Participants in HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 
covered assistance is expended (category 3 residents); 

(iv) Other section 3 residents. 

(2) Housing and community development programs. In housing and community development programs, priority consideration shall be given, 
where feasible, to: 

(i) Section 3 residents residing in the service area or neighborhood in which the section 3 covered project is located (collectively, referred to 
as category 1 residents); and 

(ii) Participants in HUD Youthbuild programs (category 2 residents). 

(iii) Where the section 3 project is assisted under the Stewart B. McKinney Homeless Assistance Act (42 U.S.C. 11301 el seq.), homeless 
persons residing in the service area or neighborhood in which the section 3 covered project is located shall be given the highest priority; 

(iv) Other section 3 residents. 

(3) Recipients of housing assistance programs administered by the Assistant Secretary for Housing may, at their own discretion, provide 
preference to residents of the housing development receiving the section 3 covered assistance within the service area or neighborhood where 
the section 3 covered project is located. 

(4) Recipients of community development programs may, at their own discretion, provide priority to recipients of government assistance for 
housing, including recipients of certificates or vouchers under the Section 8 housing assistance program, within the service area or neighborhood 
where the section 3 covered project is located. 

(b) Eligibility for preference. A section 3 resident seeking the preference in training and employment provided by this part shall certify, or 
submit evidence to the recipient contractor or subcontractor, if requested, that the person is a section 3 resident, as defined in §135.5. (An 
example of evidence of eligibility for the preference is evidence of receipt of public assistance, or evidence of participation in a public assistance 
program.) 

(c) Eligibility for employment. Nothing in this part shall be construed to require the employment of a section 3 resident who does not meet 
the qualifications of the position to be fi lled. 
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§135.36 Preference for section 3 business concerns in contracting opportunities. 

(a) Order of providing preference. Recipients, contractors and subcontractors shall direct their efforts to award section 3 covered contracts, 
to the greatest extent feasible, to section 3 business concerns in the order of priority provided in paragraph (a) of this section. 

(1) Public and Indian housing programs. In public and Indian housing programs, efforts shall be directed to award contracts to section 3 
business concerns in the following order of priority: 

(i) Business concerns that are 51 percent or more owned by residents of the housing development or developments for which the section 3 
covered assistance is expended, or whose full-time, permanent workforce includes 30 percent of these persons as employees (category 1 
businesses); 

(ii) Business concerns that are 51 percent or more owned by residents of other housing developments or developments managed by the HA 
that is expending the section 3 covered assistance, or whose full-time, permanent workforce includes 30 percent of these persons as employees 
(category 2 businesses); or 

(iii) HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 covered 
assistance is expended (category 3 businesses). 

(iv) Business concerns that are 51 percent or more owned by section 3 residents, or whose permanent, full -time workforce includes no less 
than 30 percent section 3 residents (category 4 businesses), or that subcontract in excess of 25 percent of the total amount of subcontracts to 
business concerns identified in paragraphs (a)(1)(i) and (a)(1)(ii) of this section. 

(2) Housing and community development programs. In housing and community development programs, priority consideration shall be given, 
where feasible, to: 

(i) Section 3 business concerns that provide economic opportunities for section 3 residents in the service area or neighborhood in which the 
section 3 covered project is located (category 1 businesses); and 

(ii) Applicants (as this term is defined in 42 U.S.C. 12899) selected to carry out HUD Youthbuild programs (category 2 businesses); 

(iii) Other section 3 business concerns. 
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(b) Eligibility for preference. A business concern seeking to qualify for a section 3 contracting preference shall certify or submit evidence, if 
requested, that the business concern is a section 3 business concern as defined in §135.5. 

(c) Ability to complete contract. A section 3 business concern seeking a contract or a subcontract shall submit evidence to the recipient, 
contractor, or subcontractor (as applicable), if requested, sufficient to demonstrate to the satisfaction of the party awarding the contract that the 
business concern is responsible and has the abil ity to perform successfully under the terms and conditions of the proposed contract. (The ability 
to perform successfully under the terms and conditions of the proposed contract is required of all contractors and subcontractors subject to the 
procurement standards of 24 CFR 85.36 (see 24 CFR 85.36(b)(8)).) This regulation requires consideration of, among other factors, the potential 
contractor's record in complying with public policy requirements. Section 3 compliance is a matter property considered as part of this 
determination. 
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§135.38 Section 3 clause. 

All section 3 covered contracts shall include the following clause (referred to as the section 3 clause): 

A. The work to be performed under this contract is subject to the requirements of section 3 of the Housing and Urban Development Act of 1968, as 
amended, 12 U.S.C. 1701 u (section 3). The purpose of section 3 is to ensure that employment and other economic opportunities generated by HUD assistance 
or HUD-assisted projects covered by section 3, shall, to the greatest extent feasible, be directed to low- and very low-income persons, particularly persons who 
are recipients of HUD assistance for housing. 

B. The parties to this contract agree to comply with HUD's regulations in 24 CFR part 135, which implement section 3. As evidenced by their execution of 
this contract. the parties to this contract certify that they are under no contractual or other impediment that would prevent them from complying with the part 135 
regulations. 

C. The contractor agrees to send to each labor organization or representative of workers with which the contractor has a collective barga ining agreement 
or other understanding, if any, a notice advising the labor organization or workers' representative of the contractor's commitments under this section 3 clause, 
and will post copies of the notice in conspicuous places at the work site where both employees and applicants for training and employment positions can see 
the notice. The notice shall describe the section 3 preference, shall set forth minimum number and job tiHes subject to hire, availability of apprenticeship and 
training positions, the qualifications for each; and the name and location of the person(s) taking applications for each of the positions; and the anticipated date 
the work shall begin. 

D. The contractor agrees to include this section 3 clause in every subcontract subject to compliance with regulations in 24 CFR part 135, and agrees to 
take appropriate action, as provided in an applicable provision o f the subcontract or in this section 3 clause, upon a finding that the subcontractor is in violation 
of the regulations in 24 CFR part 135. The contractor will not subcontract w ith any subcontractor where the contractor has notice or kn owledge that the 
subcontractor has been found in violation of the regulations in 24 CFR part 135. 

E. The contractor will certify that any vacant employment positions, including training positions, that are filled (1 ) after the contractor i s selected but before 
the contract is executed, and (2) with persons other than those to whom the regulations of 24 CFR part 135 require employment opportunities to be directed, 
were not filled to circumvent the contractor's obligations under 24 CFR part 135. 

F. Noncompliance with HU D's regulations in 24 CFR part 135 may result in sanctions, termination of this contract for default, and debarment or suspension 
from future HUD assisted contracts. 

G. With respect to work performed in connection with section 3 covered Indian housing assistance, section 7(b) of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e) also applies to the work to be performed under this contract. Section 7(b) requires that to the greatest extent 
feasible (i) preference and opportunities for training and employment shall be given to Indians, and (ii) preference in the award of contracts and subcontracts 
shall be given to Indian organizations and Indian-owned Economic Enterprises. Parties to this contract that are subject to the provisions of section 3 and 
section 7(b) agree to comply with section 3 to the maximum extent feasible, but not in derogation of compliance with section 7(b). 
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§135.40 Providing other economic opportunities . 

(a) Genera/. In accordance with the findings of the Congress, as stated in section 3, that other economic opportunities offer an effective 
means of empowering low-income persons, a recipient is encouraged to undertake efforts to provide to low-income persons economic 
opportunities other than training, employment, and contract awards, in connection with section 3 covered assistance. 

(b) Other training and employment related opportunities. Other economic opportunities to train and employ section 3 residents include, but 
need not be limited to, use of "upward mobility", "bridge· and trainee positions to fi ll vacancies; hiring section 3 residents in management and 
maintenance positions within other housing developments; and hiring section 3 residents in part-time positions. 

(c) Other business related economic opporlunities. (I) A recipient or contractor may provide economic opportunities to establish, stabilize or 
expand section 3 business concerns, including micro-enterprises. Such opportunities include, but are not limited to the formation of section 3 
joint ventures, financial support for affiliating with franchise development, use of labor only contracts for building trades, purchase of supplies and 
materials from housing authority resident-owned businesses, purchase of materials and supplies from PHA resident-owned businesses and use 
of procedures under 24 CFR part 963 regarding HA contracts to HA resident-owned businesses. A recipient or contractor may employ these 
methods directly or may provide incentives to non-section 3 businesses to utilize such methods to provide other economic opportunities to low­
income persons. 

(2) A section 3 joint venture means an association of business concerns, one of which qualifies as a section 3 business concern, formed by 
written joint venture agreement to engage in and carry out a specific business venture for which purpose the business concerns combine their 
efforts, resources, and skills for joint profit, but not necessarily on a continuing or permanent basis for conducting business generally, and for 
which the section 3 business concern: 

(i) Is responsible for a clearly defined portion of the work to be performed and holds management responsibilities in the joint venture; and 

(ii) Performs at least 25 percent of the work and is contractually entitled to compensation proportionate to its work. 
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Subpart C [Reserved) 
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Subpart D-Complaint and Compliance Review 
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§135.70 General. 

Page 9of 14 

(a) Purpose. The purpose of this subpart is to establish the procedures for handling complaints alleging noncompliance w ith the regulations 
of this part, and the procedures governing the Assistant Secretary's review of a recipient's or contractor's compliance with the regulations in this 
part. 

(b) Definitions. For purposes of this subpart: 

(1) Complaint means an allegation of noncompliance with regulations of this part made in the form described in §135.76(d). 

(2) Complainant means the party which files a complaint with the Assistant Secretary alleging that a recipient or contractor has failed or 
refused to comply with the regulations in this part. 

(3) Noncompliance with section 3 means failure by a recipient or contractor to comply with the requirements of this part. 

(4) Respondent means the recipient or contractor against which a complaint of noncompliance has been filed. The term "recipienr shall 
have the meaning set forth in §135.7, which indudes PHA and IHA. 
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§135.72 Cooperation in achieving compliance. 

(a) The Assistant Secretary recognizes that the success of ensuring that section 3 residents and section 3 business concerns have the 
opportunity to apply for jobs and to bid for contracts generated by covered HUD financial assistance depends upon the cooperation and 
assistance of HUD recipients and their contractors and subcontractors. All recipients shall cooperate fully and promptly with the Assistant 
Secretary in section 3 compliance reviews, in investigations of allegations of noncompliance made under §135.76, and with the distribution and 
collection of data and information that the Assistant Secretary may require in connection with achieving the economic objectives of section 3. 

(b) The recipient shall refrain from entering into a contract with any contractor after notification to the recipient by HUD that the contractor 
has been found in violation of the regulations in this part. The provisions of 2 CFR part 2424 apply to the employment, engagement of services, 
awarding of contracts, or funding of any contractors or subcontractors during any period of debarment, suspension, or otherwise ineligible status. 

[59 FR 33880, June 30, 1994, as amended at 72 FR 73493, Dec. 27, 2007) 

t. Back to Top 

§135.74 Section 3 compliance review procedures. 

(a) Compliance reviews by Assistant Secretary. The Assistant Secretary shall periodically conduct section 3 compliance reviews of selected 
recipients and contractors to determine whether these recipients are in compliance with the regulations in this part. 

(b) Form of compliance review. A section 3 compliance review shall consist of a comprehensive analysis and evaluation of the recipient's or 
contractor's compliance with the requirements and obligations imposed by the regulations of this part, including an analysis of the extent to which 
section 3 residents have been hired and section 3 business concerns have been awarded contracts as a result of the methods undertaken by the 
recipient to achieve the employment, contracting and other economic objectives of section 3. 

(c) Where compliance review reveals noncompliance with section 3 by recipient or contractor. Where the section 3 compliance review 
reveals that a recipient or contractor has not complied with section 3, the Assistant Secretary shall notify the recipient or contractor of its specific 
deficiencies in compliance with the regulations of this part, and shall advise the recipient or contractor of the means by which these deficiencies 
may be corrected. HUD shall conduct a follow-up review w ith the recipient or contractor to ensure that action is being taken to correct the 
deficiencies. 

(d) Continuing noncompliance by recipient or contractor. A continuing failure or refusal by the recipient or contractor to comply with the 
regulations in this part may result in the application of sanctions specified in the contract through which HUD assistance is provided, or the 
application of sanctions specified in the regulations governing the HUD program under which HUD financial assistance is provided. HUD will 
notify the recipient of any continuing failure or refusal by the contractor to comply with the regulations in this part for possible action under any 
procurement contract between the recipient and the contractor. VI/here appropriate, debarment, suspension, and limited denial of participation 
may be applied to the recipient or the contractor, pursuant to HU D's regulations at 2 CFR part 2424. 

(e) Conducting compliance review before the award of assistance. Section 3 compliance reviews may be conducted before the award of 
contracts, and especially where the Assistant Secretary has reasonable grounds to believe that the recipient or contractor will be unable or 
unwilling to comply with the regulations in this part. 

(f) Consideration of complaints during compliance review. Complaints alleging noncompliance with section 3, as provided in §135.76, may 
also be considered during any compliance review conducted to determine the recipient's conformance with regulations in this part. 

[59 FR 33880, June 30, 1994, as amended at 72 FR 73493, Dec. 27, 2007) 
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§135.76 Filing and processing complaints. 

(a) Who may fife a complaint. The following individuals and business concerns may, personally or through an authorized representative, file 
with the Assistant Secretary a complaint alleging noncompliance with section 3: 
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(1) Any section 3 resident on behalf of himself or herself, or as a representative of persons similarly situated, seeking employment, training 
or other economic opportunities generated from the expenditure of section 3 covered assistance with a recipient or contractor, or by a 
representative who is not a section 3 resident but who represents one or more section 3 residents; 

(2) Any section 3 business ooncern on behalf of itself, or as a representative o f other section 3 business concerns similarly situated, seeking 
contract opportunities generated from the expenditure of section 3 covered assistance from a recipient o r contractor, or by an individual 
representative of section 3 business concerns. 

(b) Where to file a complaint. A complaint must be filed with the Assistant Secretary for Fair Housing and Equal Opportunity, Department of 
Housing and Urban Development, Washington, DC, 20410. 

(c) Time offiling. (1) A complaint must be received not later than 180 days from the date of the action or omission upon which the complaint 
is based, unless the time for filing is extended by the Assistant Secretary for good cause shown. 

(2) Where a complaint alleges noncompliance with section 3 and the regulations of this part that is continuing, as manifested in a number of 
incidents of noncompliance, the complaint will be timely if filed within 180 days of the last alleged occurrence of noncompliance. 

(3) Where a complaint contains incomplete information, the Assistant Secretary shall request the needed information from the complainant. 
In the event this information is not furnished to the Assistant Secretary within sixty (60) days of the date of the request, the complaint may be 
closed. 

(d) Contents of complaint-(1) Written complaints. Each complaint must be in writing, signed by the complainant, and include: 

(i) The complainant's name and address; 

(ii) The name and address of the respondent; 

(iii) A description of the acts or omissions by the respondent that is sufficient to inform the Assistant Secretary of the nature and date of the 
alleged noncompliance. 

(iv) A complainant may provide information to be contained in a complaint by telephone to HUD or any HUD Field Office, and HUD will 
reduce the information provided by telephone to w riting on the prescribed complaint form and send the form to the complainant for signature. 

(2) Amendment of complaint. Complaints may be reasonably and fairly amended at any time. Such amendments may include, but are not 
limited to, amendments to cure, technical defects or omissions, including failure to sign or affirm a complaint, to clarify or amplify the allegations 
in a complaint, or to join additional or substitute respondents. Except for the purposes of notifying respondents, amended complaints will be 
considered as having been made as of the original filing date. 

(e) Resolution of complaint by recipient. (1) Within ten ( 10) days of timely filing of a complaint that contains complete information (in 
accordance with paragraphs (c) and (d) of this section), the Assistant Secretary shall determine whether the complainant alleges an action or 
omission by a recipient or the recipient's contractor that if proven qualifies as noncompliance with section 3. If a determination is made that there 
is an allegation of noncompliance with section 3, the complaint shall be sent to the recipient for resolution. 

(2) If the recipient believes that the complaint lacks merit, the recipient must notify the Assistant Secretary in writing of this recommendation 
with supporting reasons, within 30 days of the date of receipt of the complaint. The determination that a complaint lacks merit is reserved to the 
Assistant Secretary. 

(3) If the recipient determines that there is merit to the complaint, the recipient will have sixty (60) days from the date of receipt of the 
complaint to resolve the matter with the complainant. At the expiration of the 60-day period, the recipient must notify the Assistant Secretary in 
writing whether a resolution of the complaint has been reached. If resolution has been reached, the notification must be signed by both the 
recipient and the complainant, and must summarize the terms of the resolution reached between the two parties. 

(4) Any request for an extension of the 60-day period by the recipient must be submitted in writing to the Assistant Secretary, and must 
include a statement explaining the need for the extension. 

(5) If the recipient is unable to resolve the complaint within the 60-day period (or more if extended by the A ssistant Secretary), the complaint 
shall be referred to the Assistant Secretary for handling. 

(f) Informal resolution of complaint by Assistant Secretal)f-(1) Dismissal of complaint. Upon receipt of the recipient's written 
recommendation that there is no merit to the complaint, or upon failure of the recipient and complainant to reach resolution, the Assistant 
Secretary shall review the complaint to determine whether it presents a valid allegation of noncompliance with section 3. The Assistant Secretary 
may conduct further investigation if deemed necessary. Where the complaint fails to present a valid allegation of noncompliance with section 3, 
the Assistant Secretary will dismiss the complaint without further action. The Assistant Secretary shall notify the complainant of the dismissal of 
the complaint and the reasons for the dismissal. 

(2) Informal resolution. Where the allegations in a complaint on their face, or as amplified by the statements of the complainant, present a 
valid allegation of noncompliance with section 3, the Assistant Secretary will attempt, through informal methods, to obtain a voluntary and just 
resolution of the complaint. Where attempts to resolve the complaint informally fail, the Assistant Secretary will impose a resolution on the 
recipient and complainant. Any resolution imposed by the Assistant Secretary w ill be in accordance with requirements and procedures 
concerning the imposition of sanctions or resolutions as set forth in the regulations governing the HUD program under which the section 3 
covered assistance was provided. 

(3) Effective date of informal resolution. The imposed resolution will become effective and binding at the expiration of 15 days following 
notification to recipient and complainant by certified mail of the imposed resolution, unless either party appeals the resolution before the 
expiration of the 15 days. Any appeal shall be in writing to the Secretary and shall include the basis for the appeal. 

(g) Sanctions. Sanctions that may be imposed on recipients that fail to comply with the regulations of this part include debarment, 
suspension and limited denial of participation in HUD programs. 

(h) Investigation of complaint. The Assistant Secretary reserves the right to investigate a complaint directly when, in the Assistant 
Secretary's discretion, the investigation would further the purposes of section 3 and this part. 
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(i) Intimidatory or retaliatory acts prohibited. No recipient or other person shall intimidate, threaten, coerce, or discriminate against any 
person or business because the person or business has made a complaint, testified, assisted or participated in any manner in an investigation, 
proceeding, or hearing under this part. The identity of complainants shall be kept confidential except to the extent necessary to carry out the 
purposes of this part, including the conduct of any investigation. hearing or judicial proceeding arising thereunder. 

G) Judicial relief. Nothing in this subpart D precludes a section 3 resident or section 3 business concerning from exercising the right, which 
may otherwise be available, to seek redress directly through judicial procedures. 

{Approved by the Office of Management and Budget under control number 2529-0043) 
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Subpart E-Reporting and Recordkeeping 

t Back to Top 

§135.90 Reporting. 

Each recipient which receives directly from HUD financial assistance that is subject to the requirements of this part shall submit to the 
Assistant Secretary an annual report in such form and with such information as the Assistant Secretary may request, for the purpose of 
determining the effectiveness of section 3. Where the program providing the section 3 covered assistance requires submission of an annual 
performance report, the section 3 report will be submitted with that annual performance report If the program providing the section 3 covered 
assistance does not require an annual performance report, the section 3 report is to be submitted by January 1 O of each year or within 1 O days 
of project completion, whichever is earlier. All reports submitted to HUD in accordance with the requirements of this part will be made available to 
the public. 

(Approved by the Office of Management and Budget under control number 2529-0043) 
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§1 35.92 Recordkeeping and access to records. 

HUD shall have access to all records, reports, and other documents or items of the recipient that are maintained to demonstrate compliance 
with the requirements of this part, or that are maintained in accordance with the regulat ions governing the specific HUD program under which 
section 3 covered assistance is provided or otherwise made available to the recipient or contractor. 

t Back to Top 

Appendix to Part 135 

I. Examples of Efforts To Offer Training and Employment Opportunities to Section 3 Residents 

(1) Entering into "first source' hiring agreements with organizations representing Section 3 residents. 

(2) Sponsoring a HUD-certified "Step-Up' employment and training program for section 3 residents. 

(3) Establishing training programs, which are consistent with the requirements of the Department of Labor, for public and Indian housing 
residents and other section 3 residents in the building trades. 

(4) Advertising the training and employment positions by distributing flyers (which identify the positions to be filled, the qualifications 
required, and where to obtain additional information about the application process) to every occupied dwelling unit in the housing development or 
developments where category 1 or category 2 persons (as these terms are defined in § 135.34) reside. 

(5) Advertising the training and employment positions by posting flyers (which identify the positions to be filled, the qualifications required, 
and where to obtain additional information about the application process) in the common areas or other prominent areas of the housing 
development or developments. For HAs, post such advertising in the housing development or developments where category 1 or category 2 
persons reside; for all other recipients, post such advertising in the housing development or developments and transitional housing in the 
neighborhood or service area of the section 3 covered project. 

(6) Contacting resident councils, resident management corporations, or other resident organizations, where they exist, in the housing 
development or developments where category 1 or category 2 persons reside, and community organizations in HUD-assisted neighborhoods, to 
request the assistance of these organizations in notifying residents of the training and employment positions to be filled. 

(7) Sponsoring (scheduling, advertising, financing or providing in-kind services) a job informational meeting to be conducted by an HA or 
contractor representative or representatives at a location in the housing development or developments where category 1 or category 2 persons 
reside or in the neighborhood or service area of the section 3 covered project. 

(8) Arranging assistance in conducting job interviews and completing job applications for residents of the housing development or 
developments where category 1 or category 2 persons reside and in the neighborhood or service area in which a section 3 project is located. 

(9) Arranging for a location in the housing development or developments where category 1 persons reside, or the neighborhood or service 
area of the project, where job applications may be delivered to and collected by a recipient or contractor representative or representatives. 

(10) Conducting job interviews at the housing development or developments where category 1 or category 2 persons reside, or at a location 
within the neighborhood or service area of the section 3 covered project. 

(1 1) Contacting agencies administering HUD Youthbuild programs, and requesting their assistance in recruiting HUD Youthbuild program 
participants for the HA's or contractor's training and employment positions. 

(12) Consulting with State and local agencies administering training programs funded through JTPA or JOBS, probation and parole 
agencies, unemployment compensation programs, community organizations and other officials or organizations to assist with recruiting Section 3 
residents for the HA's or contractor's training and employment positions. 
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(13) Advertising the jobs to be filled through the local media, such as community television networks, newspapers of general circulation, and 
radio advertising. 

(14) Employing a job coordinator, or contracting with a business concern that is licensed in the field of job placement (preferably one of the 
section 3 business concerns identified in part 135), that will undertake, on behalf of the HA, other recipient or contractor, the efforts to match 
eligible and qualified section 3 residents with the training and employment positions that the HA or contractor intends to fil l. 

(15) For an HA, employing section 3 residents directly on either a permanent or a temporary basis to perform work generated by section 3 
assistance. (This type of employment is referred to as "force account labor" in HUD's Indian housing regulations. See 24 CFR 905.102, and 
§905.201(a)(6).) 

(16) Where there are more qualified section 3 residents than there are positions to be filled, maintaining a file of eligible qualified section 3 
residents for future employment positions. 

(17) Undertaking job counseling, education and related programs in association with local educational institutions. 

(18) Undertaking such continued job training efforts as may be necessary to ensure the continued employment of section 3 residents 
previously hired for employment opportunities. 

( 19) After selection of bidders but prior to execution of contracts, incorporating into the contract a negotiated provision for a specific number 
of public housing or other section 3 residents to be trained or employed on the section 3 covered assistance. 

(20) Coordinating plans and implementation of economic development (e.g., job training and preparation, business development assistance 
for residents) with the planning for housing and community development. 

II. Examples of Efforts To Award Contracts to Section 3 Business Concerns 

(1) Ut ilizing procurement procedures for section 3 business concerns similar to those provided in 24 CFR part 905 for business concerns 
owned by Native Americans (see section Ill of this Appendix). 

(2) In determining the responsibility of potential contractors, consider their record of section 3 compliance as evidenced by past actions and 
their current plans for the pending contract. 

(3) Contacting business assistance agencies, minority contractors associations and community organizations to inform them of contracting 
opportunities and requesting their assistance in identifying section 3 businesses which may solicit bids or proposals for contracts for work in 
connection with section 3 covered assistance. 

(4) Advertising contracting opportunities by posting notices, which provide general information about the work to be contracted and where to 
obtain additional information, in the common areas or other prominent areas of the housing development or developments owned and managed 
by the HA. 

(5) For HAs, contacting resident councils, resident management corporations, or other resident organizations, where they exist, and 
requesting their assistance in identifying category 1 and category 2 business concerns. 

(6) Providing written notice to all known section 3 business concerns of the contracting opportunities. This notice should be in sufficient time 
to allow the section 3 business concerns to respond to the bid invitations or request for proposals. 

(7) Following up with section 3 business concerns that have expressed interest in the contracting opportunities by contacting them to provide 
additional information on the contracting opportunities. 

(8) Coordinating pre-bid meetings at which section 3 business concerns could be informed of upcoming contracting and subcontracting 
opportunities. 

(9) Carrying out workshops on contracting procedures and specific contract opportunities in a timely manner so that section 3 business 
concerns can take advantage of upcoming contracting opportunities, with such information being made available in languages other than English 
where appropriate. 

(10) Advising section 3 business concerns as to where they may seek assistance to overcome limitations such as inability to obtain bonding, 
lines of credit, financing, or insurance. 

(11) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery schedules in ways to facilitate the 
participation of section 3 business concerns. 

(12) Where appropriate, breaking out contract work items into economically feasible units to facilitate participation by section 3 business 
concerns. 

(13) Contacting agencies administering HUD Youthbuild programs, and notifying these agencies of the contracting opportunities. 

(14) Advertising the contracting opportunities through trade association papers and newsletters, and through the local media, such as 
community television networks, newspapers of general circulation, and radio advertising. 

( 15) Developing a list of eligible section 3 business concerns. 

(16) For HAs, participating in the "Contracting with Resident-Owned Businesses· program provided under 24 CFR part 963. 

(17) Establishing or sponsoring programs designed to assist residents of public or Indian housing in the creation and development of 
resident-owned businesses. 

(18) Establishing numerical goals (number of awards and dollar amount of contracts) for award of contracts to section 3 business concerns. 

(19) Supporting businesses which provide economic opportunities to low income persons by linking them to the support services available 
through the Small Business Administration (SBA), the Department of Commerce and comparable agencies at the State and local levels. 
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(20) Encouraging financial institutions, in carrying out their responsibilities under the Community Reinvestment Act, to provide no or low 
interest loans for providing working capital and other financial business needs. 

(21) Actively supporting joint ventures with section 3 business concerns. 

(22) Actively supporting the development or maintenance of business incubators which assist Section 3 business concerns. 

Ill. Examples of Procurement Procedures That Provide for Preference for Section 3 Business Concerns 

This Section Ill provides specific procedures that may be followed by recipients and contractors (collectively, referred to as the "contracting 
party") for implementing the section 3 contracting preference for each of the competitive procurement methods authorized in 24 CFR 85.36(d). 

(1) Small Purchase Procedures. For section 3 covered contracts aggregating no more than $25,000, the methods set forth in this paragraph 
( 1) or the more formal procedures set fo rth in paragraphs (2) and (3) of this Section Ill may be uti lized. 

(i) Solicitation. (A) Quotations may be solicited by telephone, letter or other informal procedure provided that the manner of solicitation 
provides for participation by a reasonable number of competitive sources. At the time of solicitation, the parties must be informed of: 

-the section 3 covered contract to be awarded with sufficient specificity; 

-the time within which quotations must be submitted; and 

- the information that must be submitted w ith each quotation. 

(B) If the method described in paragraph (i)(A) is utilized, there must be an attempt to obtain quotations from a minimum of three qualified 
sources in order to promote competition. Fewer than three quotations are acceptable when the contracting party has attempted, but has been 
unable, to obtain a sufficient number of competitive quotations. In unusual circumstances, the contracting party may accept the sole quotation 
received in response to a solicitation provided the price is reasonable. In all cases, the contracting party shall document the circumstances when 
it has been unable to obtain at least three quotations. 

(ii) Award. (A) VVhere the section 3 covered contract is to be awarded based upon the lowest price, the contract shall be awarded to the 
qualified section 3 business concern with the lowest responsive quotation, if it is reasonable and no more than 10 percent higher than the 
quotation of the lowest responsive quotation from any qualified source. If no responsive quotation by a qualified section 3 business concern is 
within 10 percent of the lowest responsive quotation from any qualified source, the award shall be made to the source with the lowest quotation. 

(B) VVhere the section 3 covered contract is to be awarded based on factors other than price, a request for quotations shall be issued by 
developing the particulars of the solicitation, including a rating system for the assignment of points to evaluate the merits of each quotation. The 
solicitation shall identify all factors to be considered, including price or cost. The rating system shall provide for a range of 15 to 25 percent of the 
total number of available rating points to be set aside for the provision of preference for section 3 business concerns. The purchase order shall 
be awarded to the responsible firm whose quotation is the most advantageous, considering price and all other factors specified in the rating 
system. 

(2) Procurement by sealed bids (Invitations for Bids). Preference in the award of section 3 covered contracts that are awarded under a 
sealed bid (IFB) process may be provided as follows: 

(i) Bids shall be solicited from all businesses (section 3 business concerns, and non-section 3 business concerns). An award shall be made 
to the qualified section 3 business concern with the highest priority ranking and with the lowest responsive bid if that bid-

(A) is within the maximum total contract price established in the contracting party's budget for the specific project for which bids are being 
taken, and 

(B) is not more than ·x· higher than the total bid price of the lowest responsive bid from any responsible bidder. ·x· is determined as follows: 

x=lesser of: 
VVhen the lowest responsive bid is less than $100,000 10% of that bid or $9,000. 
VVhen the lowest responsive bid is: 

At least $100,000, but less than $200,000 9% of that bid, or $16,000. 
At least $200,000, but less than $300,000 8% of that bid, or $21 ,000. 
At least $300,000, but less than $400,000 7% of that bid, or $24,000. 
At least $400,000, but less than $500,000 6% of that bid, or $25,000. 
At least $500,000, but less than $1 million 5% of that bid, or $40,000. 
At least $1 million, but less than $2 million 4% of that bid, or $60,000. 
At least $2 million, but less than $4 million 3% of that bid, or $80,000. 
At least $4 million, but less than $7 million 2% of that bid, or $105,000. 
$7 million or more 1112% of the lowest responsive bid, with no dollar limit. 

(ii) If no responsive bid by a section 3 business concern meets the requirements of paragraph (2)(i) of this section, the contract shall be 
awarded to a responsible bidder with the lowest responsive bid. 

(3) Procurement under the competitive proposals method of procurement (Request for Proposals (RFP)) . (i) For contracts and subcontracts 
awarded under the competitive proposals method of procurement (24 CFR 85.36(d)(3)), a Request for Proposals (RFP) shall identify all 
evaluation factors (and their relative importance) to be used to rate proposals. 

(ii) One of the evaluation factors shall address both the preference for section 3 business concerns and the acceptability of the strategy for 
meeting the greatest extent feasible requirement (section 3 strategy), as disclosed in proposals submitted by all business concerns (section 3 
and non-section 3 business concerns). This factor shall provide for a range of 15 to 25 percent of the total number of available points to be set 
aside for the evaluation of these two components. 

(iii) The component of this evaluation factor designed to address the preference for section 3 business concerns must establish a preference 
for these business concerns in the order of priority ranking as described in 24 CFR 135.36. 
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(iv) With respect to the second component (the acceptability of the section 3 strategy), the RFP shall require the disclosure of the 
contractor's section 3 strategy to comply with the section 3 training and employment preference, or contracting preference, or both, if applicable. 
A determination of the contractor's responsibility will include the submission of an acceptable section 3 strategy. The contract award shall be 
made to the responsible firm (either section 3 or non-section 3 business concern) whose proposal is determined most advantageous, considering 
price and all other factors specified in the RFP. 
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O.C.G.A. § 13-10-90 

GEORGIA CODE 
Copyright 2011 by The State of Georgia 

All r ights reserved . 

... , Current Through the 2010 Regular Session *"'"' 
"*"' Annotations Current Thrqug_h October 29, 2010 *"''"' 

TlTLE 13. CONTRACTS 
CHAPTER 10. CONTRACTS FOR PUBLIC WORKS 

ARTICLE 3 . SECURI1Y AND IMMIGRATION COMPLIANCE 

0.C.G.A. § 13-10-90 (2011) 

§ 13-10-90. Definitions 

As used in this article, the term: 

( 1) "Commissioner" means the Commissioner of the Georgia Department of Labor. 

Pagel of I 

(2) "Federal work authorization program" means any of the electronic verification of work 
authorization programs operated by the United States Department of Homeland Security or any 
equivalent federal work authorization program operated by the United States Department of 
Homeland Security to verify information of newly hired employees, pursuant to the Immigration 
Reform and Control Act of 1986 (IRCA) , D.L. 99-603 . 

(2 .1) "Physical performance of services" means the building, altering, repairing, improving, or 
demolishing of any public structure or build ing or other publi c improvements of any kind to 
public real property, including the construction, reconstruction, or maintenance of all or part of 
a public road; or any other performance of labor for a public employer under a contract or other 
bidding process. 

(3) "Public employer" mea:is every department, agency, or instrumenta l ity of th e state or a 
polit1cal subdivision of the state. 

(4) "Subcontractor" includes a subcont1actor, contract employee, staffing agency, or any 
contractor regardless of its tier. 

HISTORY; Code 1981, § 13-10-90, enacted by Ga. L. 2 006, p. 105, § 2/SB 529; Ga. L. 2010, 
p . 308, § 2/SB 447. 
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0 .CG.A. § 13-10-91 

GEORGIA CODE 
Copyright 2011 by The State of Georgia 

All rights reserved. 

,. ... Current Thro~gh the 2010 Regular Session ~ .... 
,...., Annotations Current Through October 29, 2010 ,. ,.,. 

. TJTLE 13. CONTRACTS 
CHAPTER 10. CONTRACTS FOR PUBLIC WORKS 

ARTICLE 3. SECURITY AND IMMIGRATION COMPLIANCE 

O .C.G.A. § 13-10-91 (2011) 

§ 13-10-91. Verificat•on of new employee eligibility; applicability; rules and regulations 

(a) Every public employer, including, but not limited to, every municipality and county, shall 
register and participate in the federal work authorization program to verify employment 
eligibility of all newly hired employees. Upon tederal authorization, a public employer shall 
permanently post the employer's federally issued user identification number and date of 
authorization, as established by the agreement for authorization, on the employer's website; 
provided, however, that if a local public employer does not maintain a website, the 
identification number and date of authorization shall be published annual~y in the official legal 
organ for the county . State departments, agencies, or instrumentalities may satisfy the 
requirement of this Code section by posting information required by this Code section ·on one 
website mainta ined and operated by the state. 

(b) ( 1) No public employer shall enter into a contract pursuant to this chapter for the physical 
performance of services within this state unless the contractor reg isters and participates in t he 
federal work authorization program to verify information of all newly hired employees or 
subcontractor s . Before a bid for any such service is considered by a public employer, the bid 
shall include a signed, :-iotar;zed atf idavit from the contractor attesting to the following: 

(A) 1 he aff1ant has registered with and is authorized to use the federa l work authorization 
proyrarn; 

( B) The user 1dentificat!on number and date of authorilation for the affiant; and 

{C) The affiant is using and will continue to use the federal work authorization program 
throughout the contract period. 

An affidavit required by this subsection shall be considered an open public record once a public 
employer has entered into a contract for physical performance of services; provided, however, 
that any information protected from public disclosure by federal law or by Article 4 of Chapter 
18 of Title 50 shall be redacted. Affidavits shall be maintained by the public employer for five 
years from the date of receipt . 

(2) No contractor or subcontractor who enters a contract pursuant to this chapter with a 
public employer or a contractor of a public employer shall enter into such a contract or 
subcontract in connection with the physical performance of services within this state unless the 
contractor or subcontractor registers and participates in the federal work authorization program 
to verify information of all newly hired employees. Any employee, contractor, or subcontractor 
of such contractor or subcontractor shall also be required to satisfy the requirements of this 
paragraph. 
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(3) Upon contracting with a new subcontractor, a contractor or subcontractor shall, as a 
condition of any contract or subcontract ent ered into pursuant to this chapter, provide a public 
employer w i th notice of the identity or any and al l subsequent subcontractors hired or 
contracted by that contractor or subcont:-actor. Such notice shall be provided within five 
business days of entering into a contract or agreement for hire with any subcontracto r . Such 
notice shall include an a ffidavit from each subsequent contractor attesting to the 
subcontractor's name, address, user identification number, and date of authorization to use t he 
federal work authorization program. 

( 4) Contingent upon appropriation or approval of necessary funding and in order to verify 
compliance with the provisions of this subsection, each year the Commissioner shall conduct no 
fewer than 100 random audits of public employers and contractors. The results of the audits 
shall be published on the www.open.georgia.gov website and on the Georgia Department of 
Labor's website no later than December 3 1 of each year. The Georgia Department of Labor shall 
seek funding from the Unit ed States Secretary of Labor to the extent such funding is available. 

(5) Any person who knowingly and willfully makes a false, fictitious, or fraudulent statement 
in an affidavit submitted pursuant to this subsection shall be guilty o f a violation of Code 
Section 16- 10-20 and, upon conviction, shall be punished as provided in such Code section . 
Contractors and subcontractors convicted for false statements based on a violation of this 
subsection shall be prohibited from bidding on or entering into any public contract for 12 
months following such conviction. 

(c) This Code section shall be en forced without regard to race, religion, gender, ethnicity, or 
national origin. 

(d) Except as provided in subsection (e) of this Code section , the Comr:nissioner shall pr escribe 
forms and promulgate rules and regulations deemed necessary in order to administer and 
effectuate this Code section and publish such rules and regulations on the Georgia Department 
of Labor's website. 

(e) The commissioner of the Georgia Department of Transportation shall prescribe all forms and 
promulgate rules and regulations deemed necessary for the appl ication of this Code section to 
any contract or agreement relating to public transportation and shall publ ish such rules and 
regulations on the Georgia Department of Transportation's website. 

(f) No employer or agency or political subdivision, as such term is defined in Code Section 50-
36- 1 , sha ll be subject to lawsuit or liability arising from any act to comply with the 
requirements of this Code section. 

HISTORY: Code 1981, § 13-10-91, enacted by Ga. L. 2006, p. 105, § 2/SB 529; Ga. L. 2009, 
p. 970, § l/HB 2; Ga. L. 20 10, p. 308, § 2.A/SB 447. 
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TITLE 50. STATE GOVERNMENT 
CHAPTER 36. VERIFICATION OF LAWFUL PRESENCE WITHIN UNITED STATES 

O.C.G.A. § 50-36-1 (2011) 

§ 50-36-1. (For e ffective date, see note.) Verification requirements, procedures, and 
conditions; exceptions; regulations; criminal and other penalties for violations 

(a) As used in this Code section, the term: 

(1) "Agency head" means a director, commissioner, chairperson, mayor, counci lmember, 
board member, sheriff, or other executive official, whether appointed or elected, responsible 
for establishing policy for a public employer. 

(2) "Agency or political subdivision" means any department; agency, authority, 
commission, or government entity of this state or any subdivision of this state. 

(3) "Applicant" means any natural person, 18 years of age or older, who has made 
application for access to public benefits on behalf of an individual, business, corporation, 
partnership, or other private entity. 

(4) (A) "Public benefit" means a federal benefit as defined in 8 U.S.C. Section 1611, a 
state or local benefit as defined in 8 U.S.C. Section 1621, a benefit identified as a publiC 
benefit by the Attorney General of Georgia, or a public benefit which shall include the 
following: 

(i) Adult education; 

(ii) Authorization to conduct a commercia l enterprise or business; 

(iii) Business certificate, license, or registration; 

(iv) Business loan; 

(v) Cash allowance; 

(vi) Disability ass istance or insurance; 

(vii) Down payment assistance; 

(viii) Energy assistance; 

(ix) Food stamps; 



( 

( 

(x) Gaming license; 

(xi) Health benefits; 

(xii) Housing allowance, gr~_nt, guarantee, or loan; 

(xiii) Loan guarantee; 

(xiv) Medicaid; 

(xv) Occupational license; 

(xvi) Professional license; 

(xv ii) Registration of a regulated business; 

(xviii) Rent assistance or subsidy; 

(xix) State grant or loan; 

(xx) State identification card; 

(xxi) Tax certificate required to conduct a commercial business; 

(xxii) Temporary assistance fo r needy families (TANF); 

(xxiii ) Unemployment insurance; and 

(xxiv) Welfare t o work. 

(B) Each year before August 1, the Attorney General shall prepare a detailed report 
indicating any "public benefit" that may be administered in this state as defined in 8 U.S.C. 
Sections 1611and1621 and whether such benefit is subject to SAVE verification pursuant 
to this Code section. Such report shall provide the description of the benefit and shall be 
updated annually and distributed to the members of the General Assembly and be posted to 
the Attorney General's website. 

(b) Ex cept as provided in subsection (d) of this Code section or where exempted by federal 
law, every agency or political subdivision shall verify the lawful presence in the United 
States of any applicant for public benefits. 

(c) This Code section shall be enforced without regard to race, religion, gender, ethnicity, or 
national origin . 

( d) Verification of lawful presence under this Code section shall not be required : 

(1) For any purpose for which lawful presence in the United States is not required by law, 
ordinance, or regulation; 

(2) For assistance for health care items and services that are necessary for the treatment 
of an emergency medical condition, as defined in 42 U.S.C. Section 1396b(v)(3), of the 
alien involved and are not related to an organ transplant procedure; 



(3) For short-term, noncash, in-k ind emergency disaster relief; 

( 4) For public health assistance for immunizations with respect to immunizable diseases 
and for testing and treatment of symptoms of communicable diseases whether or not such 
symptoms are caused by a communicable disease; . 

(5) For programs, services, or assistance such as soup kitchens, crisis counseling and 
intervention, and short- term shelter specified by the United States Attorney General, in the 
United States Attorney General's sole and unreviewable discretion after consultation with 
appropriate federal agencies and departments, which: 

(A) Deliver in-kind services at the community level, including through public or private 
nonprofit agencies; 

(B) Do not condition the provision of assistance, the amount of assistance provided, or 
the cost of assistance provided on the individual recipient's income or resources; and 

(C) Are necessary for the protection of life or safety; 

(6) For prenatal care; or 

(7) For postsecondary education, whereby the Board of Regents of the University System 
of Georgia or the State Board of the Technical College System of Georgia shall set forth, or 
cause to be set forth, policies regarding postsecondary benefits that comply with all federal 
law including but not limited to public benefits as described in 8 U.S.C. Section 1611, 1621, 
or 1623. 

(e) (For effective date, see note.) An agency or politica l su bdivision providing or 
adm inistering a public benefit shal l require every applicant for such ben efit to: 

( 1) Provide at least one secure and verifiable document, as defined in Code Section 50-
36- 2; 

(2) Execute a signed and sworn affidavit verifying the applicant's lawful presence in the 
United States, which affidavit sha ll state: 

(A) The applicant is a United States citizen or legal permanent resident 18 years of age 
or older; or 

(B) The applicant is a qualified alien or nonimmigrant under the federal Immigration 
and Nationality Act, Title 8 U.S.C., 18 years of age or older lawfully present in the United 
States and provide the applicant's alien number issued by the Department of Homeland 
Security or other federal immigration agency; and · 

(3) The state auditor shall create affidavits for use under this Code section and shall keep 
a current version of such affidavits on the Department of Audits and Account's official 
website. 

(4) Documents required by this Code section may be submitted electronically, provided 
the submission complies with Chapter 12 of Title 10. 

(f) For any applicant who has executed an affidavit that he or she is an alien lawfully 



present in the United States, eligibility for public benefits shall be made through the 
Systematic Alien Verification of Entitlement (SAVE) program operated by the United States 
Department of Homeland Security or a successor program designated by the United States 
Department of Homeland Secu rity. Until such eligibility verification is made, the affidavit 
may be presume.d to be proof of lawful presence for the purposes of this Code section. 

(g) Any person who knowfngly and willfully makes a false; ·fictitious, or fraudulent statement 
of representation in an affidavit executed pursuant to this Code section shall be guilty of a 
violation of Code Section 16-10-20. 

(h) Verification of citizenship through means required by federa l law shall satisfy the 
requirements of this Code section. 

(i) It shall be unlawful for any agency or political subdivision to provide or administer any 
public benefit in violation of this Code section. On or before January 1 of each year, each 
agency or political subdivision which administers any public benefit shall provide an annual 
report to the Department of Community Affairs that identifies each public benefit, as defined 
in subparagraph (a)(3)(A) of this Code section, administered by the agency or political 
subdivision and a listing of each public benefit for which SAVE authorization for verification 
has not been received . 

(j) Any and all errors and significant delays by SAVE shall be reported to t he United States 
Department of Homeland Security. 

(k) Notwithstanding subsection {g) of this Code section, any applicant for public benefits 
shall not be guilty of any crime fo r executing an affidavit attesting to lawful presence in the 
United States that contains a fa lse statement if sa id affidavit is not required by this Code 
section. 

(I) ln the event a legal action is filed against any agency or political subqivision alleg ing 
improper denia l of a public benefit arising out of an effort to comply w ith thi s Code section, 
the Attorney General shall be served with a copy of the proceeding and s hall be entitled to 
be heard. 

(m) Compliance with this Code section by an agency or political subdivision shall include 
taking all reasonable, necessary steps required by a federal agency to receive authorization 
to utilize the SAVE program or any successor program designated by the United States 
Department of Homeland Security or othe·r federa l agency, including providing copies of 
statutory authorization for the agency or political subdivis ion to provide public benefits and 
other affidavits, letters of memorandum of understanding, or other required documents or 
information needed to receive authority to ut ilize the SAVE program or any successor 
program for each public benefit provided by such agency o r political subdivision . An agency 
or political subdivision that takes all reasonable, necessary steps and submits all requested 
documents and information as required in this subsection but either has not been given 
access to use such programs by such federal agencies or has not completed the process of 
obtaining access to use such programs shall not liable for failing to use the SAVE program or 
any such successor program to verify eligibility for public benefits . 

( n) In the case of noncompliance with the provisions of this Code section by an agency or 
political subdivision, the appropriations committee of each house of the General Assembly 
may consider such noncompliance in setting the budget and appropriations. 

(o) No employer, agency, or political subdivision shall be subject to lawsuit or liability 



arising from any act to comply with the requirements of this chapter; provided, however, 
that the intentional and knowing failure of any agency h ead to abide by the provisions of 
this chapter shall: 

( 1) Be a violation of the code of ethics for government service established in Code Section 
45-10-1 and subject such agency head to the pena lties provided for in Code Secti on 45-10-

. 28, including removal from office and a fine not to exceed $10,000.00; and 

(2) Be a h igh and aggrava ted misdemea nor offense where such agency head acts to 
willfully violate the prov isions of thi s Code section or acts so as to intentionally and 
deliberately interfere with the implementation of the requirements of this Code section. 

The Att orney General shall have the authority to conduct a criminal and civil investigation of 
an alleged vio lation of this chapter by an agency or agency head and to bring a prosecution 
or civ il action against an agency or agency head for all cases of violations under this 
chapter. In the event that an order is entered against an employer, the state shall be 
awarded attorney's fees and expenses of litigation incurred in bringing such an action and 
investigating such violation. 

HISTORY: Code 1981, § 50-36-1, enacted by Ga. L. 2006, p. 105, § 9/58 529; Ga. L. 
2009, p. 8, § 50/58 46; Ga . L. 2 0 09, p. 970, § 3/H8 2; Ga. L. 2011, p. 632, § 3/H8 49; Ga. 
l. 2011, p. 794, §§ 16, 17, 18/HB 87. 


